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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States for 

the District of Columbia 

Equity No. 57236 

George H. Brown, John M. Boteler, Lillian Mapes Bote- 
ler, Clifford E. Kettler, John H. Stewart, Edie 
Gertrude Stewart, James W. Crabtree, Harry L. 
Murray, Doshia B. Murray, Plaintiffs, 


vs. 


George Jameson, Alice Frank, Lila J. Davis, New York 
Life Insurance Company, a corporation under the laws 
of the State of New York, Marcus Samuel Smith, Wil¬ 
liam Feher, Biagio Ambrogi, H. Rozier Dulany, Jr., 
Barney Goldstein, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the ■ 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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George H. Brown, John M. Boteler, Lillian Mapes Bote- 
ler, Clifford E. Kettler, John H. Stewart, Edie 
Gertrude Stewart, James W. Crabtree, Harry L. 
Murray, Doshia B. Murray, Plaintiffs, 
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George Jameson, Alice Frank, Lila J. Davis, New York 
Life Insurance Company, a corporation under the laws 
of the State of New York, Marcus Samuel Smith, Wil¬ 
liam Feher, Biagio Ambrogi, H. Rozier Dulany, Jr., 
Barney Goldstein, Defendants. 
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BE IT REMEMBERED, That in the District Court of the ■ 
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City of Washington, in said District, at the times 
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filed and proceedings had, in the above-entitled 
cause, to wit:— 


2 GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AL. 

1 In the Supreme Court of the District of 

Columbia 

Equity No. 57236 

George H. Brown, 1357 Euclid Street, N. W., John M. 
Boteler, 1111 Clifton Street, N. W., Lillian Mapes 
Boteler, 1111 Clifton Street, N. W., Clifford E. Kett- 
ler, 1316 Euclid Street, N. W., John H. Stewart, 1353 
Euclid Street, N. W., Edie Gertrude Stewart, 1353 
Euclid Street, N. W., James W. Crabtree, 1304 Euclid 
Street, N. W., Harry L. Murray, 1363 Euclid Street, N. 
W., Doshia B. Murray, 1363 Euclid Street, N. W., 
Plaintiffs , 


vs. 


George Jameson, 2825-14th Street, N. W., Alice Frank, 
2917-14th Street, N. W., Lila J. Davis, 431-13th Street, 
S. E., New York Life Insurance Company, a corpora¬ 
tion under the laws of the State of New York, Shore- 
ham Building, Marcus Samuel Smith, 2435-14th Street, 
N. W., William Feher, 2420-13th Street, N. W., Biagio 
Ambrogi, 238 Rhode Island Ave. N. W., H. Rozier 
Dulany, Jr., 815-15th Street, N. W., Barney Goldstein, 
3101-14th Street, N. W., Defendants. 

Memorandum 


MAY 29-1934. 

Bill of Complaint for an Injunction—filed. 
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6 Amended Bill of Complaint for Injunction 

Filed April 29 1935 

In the Supreme Court of the District of Columbia 
Equity No. 57236 

George H. Brown, 1357 Euclid Street, N. W., John M. 
Boteler, 1111 Clifton Street, N. W., Lillian Mapes 
Boteler, 1111 Clifton Street, N. W., Clifford E. Kett- 
ler, 1316 Euclid Street, N. W., John H. Stewart, 1353 
Euclid Street, N. W., Edie Gertrude Stewart, 1353 
Euclid Street, N. W., James W. Crabtree, 1304 Euclid 
Street, N. W., Harry L. Murray, 1363 Euclid Street, N. 
W., Doshia B. Murray, 1363 Euclid Street, N. W., 
Plaintiffs , 

vs. 

George Jameson, 2825-14th Street, N. W., Alice Frank, 
2917-14th Street, N. W., Lila J. Davis, 1428 Columbia 
Road, N. W., Marie Lynch, 1001-15th Street, N. W., 
Marcus Samuel Smith, 2435-14th Street, N. W., Wil¬ 
liam Feher, 2420-13th Street, N. W., Biagio Ambrogi, 
238 Rhode Island Ave., N. W., H. Rozier Dulany, Jr., 
815-15th Street, N. W., Barney Goldstein, 3101-14th 
Street, N. W., Emma Saussar Randall, Miami, Florida, 
Fred M. Lemley, 1383 Irving Street, N. W., Joseph 
Pittleman, 3725 Georgia Avenue, N. W., Oscar Fried¬ 
man, 2628-llth, Street, N. W., Katherina Scagnelli, 
2900-llth Stret, N. W., George Garoufes and Peregles 
Karazikas, tenants, 2900-llth Street, N. W., Martin F. 
O’Donoghue, Trustee, Investment Building, Catherine 
O’Donoghue, Trustee, c/o Martin F. O’Donoghue, In- [ 
vestment Building, John O’Donoghue, c/o Martin F. 

7 0 ’Donoghue, Investment Building, Michael 0 ’Dono- 
ghue, Investment Building, Little Tavern Shops, 

Inc., a Kentucky corporation, 3031-14th St., N. W. 
Defendants. 

Plaintiffs state as follows: 

1. The plaintiffs, George H. Brown, John M. Boteler, 
Lillian Mapes Boteler, Clifford E. Kettler, John H. Stewart, 
Edie Gertrude Stewart, James W. Crabtree, Harry L. Mur¬ 
ray, and Doshia B. Murray, are citizens of the United 
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States and residents of the District of Columbia and bring 
this suit in their own right for themselves and for others in 
their situation. 

2. The plaintiffs aver, upon information and belief, that 
the defendants, George Jameson, Alice Frank, Lila J. Davis, 
Marcus Samuel Smith, William Feher, Biagio Ambrogi, H. 
Rozier Dulany, Jr., Barney Goldstein, Marie Lynch, Emma 
Saussar Randall, Fred M. Lemley, Joseph Pittleman, Oscar 
Friedman, Katherina Scagnelli, George Garoufes, Peregles 
Karazikas, John O’Donoghue and Michael O’Donoghue, are 
citizens of the United States, residents of the District of 
Columbia, and sued in their own right. The defendants, 
Martin F. O’Donoghue and Catherine O’Donoghue, are 
citizens of the United States, residents of the District of 
Columbia, and are sued as trustees under a certain deed of 
trust dated December 1, 1933, recorded September 2, 1933, 
as instrument No. 15,402, among the land records of the Dis¬ 
trict of Columbia. The defendant, Little Tavern Shops, 
Inc., is a body corporate organized and existing under and 
by virtue of the laws of the State of Kentucky, and is sued 
in its own right. 

3. That John Sherman, trustee, became the owner of part 

of a tract of land known as “Stone Farm”, situated 
8 in the District of Columbia, which he caused to be 

subdivided into blocks and lots and called the same 
“Columbia Heights”, and on the 14th day of June, 1890, 
caused plats of said subdivision to be duly recorded in the 
office of the Surveyor for the District of Columbia in Liber 
Governor Shepherd at pages 137 and 158, respectively; that 
subsequently, at divers times, some of the lots in said sub¬ 
division were resubdivided into smaller lots, all of which 
appears of record in said Surveyor’s Office. 

4. That the plaintiff, George H. Brown, is the owner in 
fee simple of Lot 806 in Square 2861 of said subdivision, 
which said lot was conveyed by John Sherman, trustee, to 
John Joy Edson and Frederick W. Pratt, trustees, by deed 
dated the 1st day of July, 1884, and recorded in Liber 1098 
at folio 22, one of the Land Records of the District of Co¬ 
lumbia, and that the title to said lot has by mesne convey¬ 
ances become vested in said plaintiff; that the plaintiffs, 
John M. Boteler and Lillian Mapes Boteler, are the owners 
in fee simple as joint tenants of Lot 149 of 89 and 90 of 3, 
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Square 2865 of said subdivision, which said property was 
conveyed by said John Sherman, trustee, to Alfred M. Hoyt 
by deed dated April 3, 1889, and recorded in Liber 1374, 
folio 461, one of the land records of the District of Colum¬ 
bia, and that the title to said property has by mesne convey¬ 
ances become vested in said plaintiffs; that the plaintiff, 
Clifford E. Kettler, is the owner in fee simple of Lot 81 in 
Square 2866, improved by premises 1316 Euclid Street, N. 
W., of said subdivision, which said lot was conveyed by said 
John Sherman, trustee, to Arthur E. Bateman, by deed 
dated the 9th day of September, 1885, and recorded in Liber 
1141, at folio 226, one of the Land Records of the District of 
Columbia, and that the title to said lot has by mesne con¬ 
veyances become vested in said plaintiff; that the plaintiffs, 
John H. Stewart and Edie Gertrude Stewart, are the 
owners in fee simple as joint tenants of Lot 804, 

9 Square 2861, improved by premises 1353 Euclid j 
Street, N. W., of said subdivision, which said lot was 
conveyed by John Sherman, trustee, to John Joy Edson and 1 
Frederick W. Pratt, trustees, by deed dated July 1, 1884, j 
and recorded in Liber 1098, folio 22, one of the Land Rec¬ 
ords of the District of Columbia, and that title to said lot 
has by mesne conveyances become vested in said plaintiffs; ! 

that the plaintiff, James W. Crabtree, is the owner in fee 
simple of Lot 57 in Square 2866, improved by premises I 
1304 Euclid Street, N. W., of said subdivision, which said 
lot was conveyed by John Sherman, trustee, to Arthur E. j 
Bateman, trustee, by deed dated May 25, 1883, and recorded I 
in Liber 1045, at folio 179, one of the Land Records of the | 
District of Columbia, and that the title to said lot has 
by mesne conveyances become vested in said plaintiff; that 
the plaintiffs, Harry L. Murray and Doshia B. Murray, are 
the owners in fee simple as tenants by the entireties, of Lot 
809 in Square 2861, improved by premises 1363 Euclid 
Street, N. W., of said subdivision, which said lot was con- I 
veyed by John Sherman, trustee, to John Joy Edson and 
Frederick W. Pratt, trustees, by deed dated July 1, 1884, 
and recorded in Liber 1098 at folio 22, one of the Land Rec- | 
ords of the District of Columbia, and that the title to said 
lot has by mesne conveyances become vested in said plain¬ 
tiffs. 1 
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5. That the defendant, Marie Lynch, is the contract owner 
of Lots 105 to 109, both inclusive, in Square 2868, improved 
by premises 2435-14th Street, N. W., and premises 2420-13th 
Street, N. W., of said subdivision; that although the legal 
title to said property is in the name of the New York Life 
Insurance Company, a New York corporation, it has been 
agreed in a certain contract dated June 20, 1934, by and be¬ 
tween said defendant, Marie Lynch, and said New York Life 
Insurance Company that if the said defendant, Marie 
Lynch faithfully performs the covenants and conditions set 
forth in said contract that the said New York Life 
10 Insurance Company will then convey to said defen¬ 
dant, Marie Lynch, the legal title to said property last 
mentioned herein; that said lots last mentioned herein were 
conveyed by John Sherman, trustee, to Amzi L. Barber, by 
deed dated the 9th day of August, 1S83, and recorded in 
Liber 1058, at folio 123, one of the Land Records of the 
District of Columbia, and that the title to said lots has by 
mesne conveyances become vested in the defendant; that 
the defendant, Marcus Samuel Smith, is the tenant of said 
defendant, Marie Lynch, conducting a drug or novelty store 
at 2435—14th Street, N. W., and is engaged in the busi¬ 
ness, among other things, of selling spirituous liquors in 
and upon said premises. Plaintiffs allege, upon informa¬ 
tion and belief, that the defendant, Marcus Samuel Smith, 
has applied for and received a license to sell spirituous 
liquors on said property; that the defendant, William 
Feher, is also a tenant of said defendant, Marie Lynch, con¬ 
ducting a delicatessen or movelty store in and upon 
premises 2420-13th Street, N. W., and plaintiffs allege, upon 
information and belief, that the said defendant, William 
Feher, intends to engage in the business of selling 
spirituous liquors in and upon said premises. Plaintiffs 
further allege, upon information and belief, and expect to 
prove at the trial hereof, that said defendant, William 
Feher, has filed an application with the Alcoholic Beverage 
Control Board of the District of Columbia, requesting per¬ 
mission to sell spirituous liquors in and upon said premises; 
that the defendant, H. Rozier Dulany, Jr., is the owner in 
fee simple of Lot 857 in Square 2848, improved by premises 
3101-14th Street, N. W., of said subdivision, which said lot 
was conveyed by John Sherman, trustee, to Arthur E. Bate- 
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man, by deed dated the 9th day of September, 1885, and 
recorded in Liber 1141, at folio 226, one of the Land Records 
of the District of Columbia and that the title to said lot has 
by mesne conveyances become vested in defendant; that the 
defendant, Barney Goldstein, is the tenant of said 

11 defendant, Dulany, conducting a delicatessen store, 
and is engaged in the business, among other things, 

of selling spirituous liquors in and upon said premises; 
plaintiffs allege, upon information and belief, that the de¬ 
fendant, Barney Goldstein, has applied for and received a 
license to sell spirituous liquors upon said property; that 
the defendant, Biagio Ambrogi, is the owner of Lot 38 in 
Square 2855, improved by premises numbered 2825 14th 
Street, N. W., of said subdivision, which said lot was con¬ 
veyed by John Sherman, trustee, to Nelson A. Miles, by 
deed dated the 26th day of November, 1886, and recorded in 
Liber 1208, at folio 410, one of the Land Records of the Dis¬ 
trict of Columbia, and that the title to said lot has by mesne 
conveyances become vested in defendant; that the defen¬ 
dant, George Jameson, is the tenant of said defendant, 
Biagio Ambrogi, conducting a wine and liquor store and is 
engaged in the business, among other things, of selling 
spirituous liquors in and upon said premises. Plaintiffs al¬ 
lege, upon information and belief, that the defendant, 
George Jameson, has applied for and received a license to 
sell spirituous liquors on said property; that the defen¬ 
dant, Lila J. Davis, is the owner of Lot 87 in Square 2854, 
improved by premises numbered 2917-14th Street, N. W., 
of said subdivision, which said lot was conveyed by John 
Sherman, trustee, to Joseph Paul, by deed dated the 12th 
day of July, 1883, and recorded in Liber 1059, at folio 448, 
one of the Land Records of the District of Columbia, and 
that the title to said lot has by mesne conveyances, become 
vested in said defendant, Lila J. Davis; that the defendant, 
Alice Frank, is the tenant of said defendant, Lila J. Davis, 
conducting the Columbia Road Sandwich Shop, and is en¬ 
gaged in the business, among other things, of selling 
spirituous liquors in and upon said premises. Plaintiffs al¬ 
lege, upon information and belief, that the defendant, Alice 
Frank, has applied for and received a license to sell 

12 spirituous liquors on said property; that the defen¬ 
dant, Emma Saussar Randall, is the owner of Lot 30 

in Square 2848, improved by premises 1383 Irving Street, 
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N. W., of said subdivision, which said lot was conveyed by 
John Sherman, trustee, to Lavenie Young by deed dated 
the 30th day of June, 1883, and recorded in Liber 1045, at 
folio 495, one of the Land Records of the District of Colum¬ 
bia, and that the title to said lot has, by mesne conveyances, 
become vested in said defendant; that the defendant, Fred 
M. Lemley, is the tenant of said defendant, Randall, and is 
engaged in the business, among other things, of selling 
spirituous liquors in and upon said premises; plaintiffs al¬ 
lege, upon information and belief, that the defendant, Lem¬ 
ley, has applied for and received his license to sell 
spirituous liquors upon said property; that the defendant, 
Joseph Pittleman, is the owner of Lot 77 in Square 2862, im¬ 
proved by premises 2628-llth Street, N. W., of said sub¬ 
division, which said lot was conveyed by John Sherman, 
trustee, to Ammi A. Thomas by deed dated November 13, 
1886 and recorded in Liber 1222, at folio 11, one of the Land 
Records of the District of Columbia, and that the title to 
said lot has by mesne conveyances become vested in said 
defendant; that the defendant, Oscar Friedman, is the 
tenant of said defendant, Pittleman, and alleges, upon in¬ 
formation and belief, that said defendant is engaged in the 
business, among other things, of selling spirituous liquors 
in and upon said premises; plaintiff further alleges, upon 
information and belief, that said defendant is engaged in 
the business, among other things, of selling spirituous 
liquors in and upon said premises; plaintiff further alleges, 
upon information and belief, that a license has been ob¬ 
tained to sell spirituous liquors upon said property; that 
the defendant, Katherina Seagnelli, is the owner of Lots 20, 
21, and 22 in Square 2853, improved by premises 2900-11th 
Street, N. W., of said subdivision, which said lots 
13 were conveyed by John Sherman, trustee, to Ammi 
A. Thomas by deed dated February 14,1887, and re¬ 
corded in Liber 1233, at folio 275, one of the Land Records 
of the District of Columbia, and that title to said lots has 
by mesne conveyances, become vested in said defendant; 
that the defendants, George Garoufes and Peregles Karazi- 
kas, are the tenants of said defendant, Seagnelli, and plain¬ 
tiffs allege upon information and belief that they are en¬ 
gaged in the business, among other things, of selling spirit¬ 
uous liquors in and upon said premises; plaintiffs also al¬ 
lege, upon information and belief, that the defendants, Gar- 
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oufes and Karazikas, have applied for and received a license 
to sell spirituous liquors upon said property; that the de¬ 
fendants, Martin F. O’Donoghue and Catherine O’Dono- 
ghue, as trustees as aforesaid, John O’Donoghue and 
Michael O’Donoghue are the owners of Lot 100 in Square 
2849, improved by premises 3031-14th Street of said sub¬ 
division, which said lot was conveyed by John Sherman, 
trustee, to Eliza W. Lippitt, by deed dated the 17th day of 
May, 1883, and recorded in Liber 1045 at folio 149, one of 
the land records of the District of Columbia and that the 
title to said lot has by mesne conveyances become vested in 
said defendant; that the defendant, Little Tavern Shops, 
Inc., a Kentucky corporation, is the tenant of said defen¬ 
dant, and plaintiffs allege, upon information and belief, is 
engaged in the business, among other things, of selling 
spirituous liquors in and upon said premises; plaintiffs also 
allege, upon information and belief, that the defendant, 
Little Tavern Shops, Inc., has applied for and received 
license to sell spirituous liquors upon said property. 

6. That in all of the deeds of conveyance of said lots men¬ 
tioned herein belonging to plaintiffs from the said John 
Sherman, trustee, the aforesaid original owner of said sub¬ 
division, to his immediate grantees, in all of the deeds of 
conveyance from the immediate grantors of plaintiffs, and 
plaintiffs allege, upon information and belief, in all 
14 of the deeds of conveyance of said lots mentioned 
herein as belonging to certain defendants from the 
said John Sherman, trustee, the original owner of said sub¬ 
division as aforesaid, to his immediate grantees, and in all 
of the deeds of conveyance from the immediate grantors 
of the defendants herein of their respective properties, and 
in all other deeds to lots contained in said subdivision from 
said John Sherman, trustee, conveying lots in said sub¬ 
division, among other covenants, are the following, in the 
exact or similar language, viz: 

“Subject to the covenants that any building erected on 
said lot shall not be used for manufacturing or mechanical 
purposes nor shall spirituous liquors be sold therein. Sub¬ 
ject also to the covenant that when a building is erected 
upon said lot it shall not be within thirty feet of the street 
line.” 

which aforesaid quotation is copied from the deed from 
George C. Pumphrey, et ux, et al., to plaintiff, Lillian Mapes 
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Boteler, recorded in Liber 3339, at folio 406, etc., one of the 
Land Records of the District of Columbia. 

7. Plaintiffs say that said covenants were covenants run¬ 
ning with the land and were intended for the common benefit 
of all the land owners in said subdivision, and were made in 
furtherance of a general plan or scheme for the betterment 
of said subdivision, such general plan or scheme, and the 
said restrictive covenants running with the land for the 
common benefit of all in said subdivision, were well known 
to the public, and as to all of which plaintiffs are advised, 
believe and therefore aver, the defendants hereinbefore re¬ 
ferred to as owners, at the time they purchased their re¬ 
spective properties, and of which the defendants herein¬ 
before referred to as tenants, at the time they agreed to be¬ 
come tenants of said properties, had, and now have, both 
constructive notice and actual knowledge. 

S. That as soon as plaintiffs learned of the viola- 
15 tion, or contemplated violation, of the covenant pro¬ 
hibiting the sale of spirituous liquors, as hereinafter 
more particularly referred to, they immediately caused 
notice to be given to the defendants who had indicated that 
they intended to violate said covenant by registered letter 
and by thereafter promptly bringing this suit in the Su¬ 
preme Court of the District of Columbia to enforce said 
covenant in said subdivision of the intention of plaintiffs to 
have said covenant enforced to the end that the sale of 
spirituous liquors by defendants be enjoined. 

9. Plaintiffs state that the covenant heretofore mentioned 


herein with respect to the sale of spirituous liquors in said 
subdivision formed a very definite part of the consideration 
of plaintiffs’ purchase of their said respective properties. 
10. Plaintiffs are informed and believe and therefore 


aver that all of said defendants design and intend to use 
said properties owned or rented by them in said subdivision 
as aforesaid for the business of selling spirituous liquors: 
and plaintiffs are advised and believe and therefore aver 
that the said use of said properties in said subdivision 
owned or rented by defendants'as aforesaid will constitute 
a violation of the aforesaid covenant as to the sale of spirit¬ 
uous liquors running with the land and contained in the 
deeds of said defendants, and will be in violation of the gen¬ 


eral plan or scheme for the betterment of said subdivision, 
and plaintiffs say that the use of said properties by defen- 


l 
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dants for the sale of spirituous liquors is without the con¬ 
sent of plaintiffs and in violation of their rights as owners 
of lots in said subdivision. Plaintiffs further say that the 
proposed use of said properties located in said subdivision 
for the sale of spirituous liquors will constitute an offensive 
and obnoxious nuisance, by reason of the undesirable ele¬ 
ment which is attached to and loiters around and about 
places where spirituous liquor is sold, and will cause 
16 plaintiffs and others in their situation irreparable in¬ 
jury and plaintiffs say that they are without ade¬ 
quate relief save in a court of equity. 

WHEREFORE, the premises considered, plaintiffs pray: 

1. That process may issue out of this Honorable Court, 
directed to the defendants, and each of them, commanding 
said defendants, and each of them, to appear in this Honor¬ 
able Court on or before a day therein to be named, to answer 
the exigencies of this bill of complaint. 

2. That a rule be issued commanding the said defendants 
to show cause, if any they have, on or before a day certain, 
why they should not be enjoined, during the pendency of 
this proceeding, from using the properties owned or rented 
by them in said subdivision for the purpose of selling spirit¬ 
uous liquors. 

3. That on a final hearing of this cause the said defen¬ 
dants may be perpetually enjoined from using the said 
properties owned or rented by them in said subdivision for 
the purpose of selling spirituous liquors therein. 

4. That the plaintiffs may be granted such other and fur¬ 
ther relief as to the Court may seem proper and the nature 
of the case may require. 

GEO. H. BROWN 

District of Columbia, .ss: 

I, George H. Brown, one of the plaintiffs, being first duly 
sworn, on oath depose and say that I have read the fore¬ 
going bill of complaint by me subscribed: that 1 know the 
contents thereof; and that the matters and things set forth 
upon personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 


GEO. II. BROWN 
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Botelcr, recorded in Liber 3339, at folio 406, etc., one of the 
Land Records of the District of Columbia. 

7. Plaintiffs say that said covenants were covenants run¬ 
ning with the land and were intended for the common benefit 
of all the land owners in said subdivision, and were made in 
furtherance of a general plan or scheme for the betterment 
of said subdivision, such general plan or scheme, and the 
said restrictive covenants running with the land for the 
common benefit of all in said subdivision, were well known 
to the public, and as to all of iwhich plaintiffs are advised, 
believe and therefore aver, the defendants hereinbefore re¬ 
ferred to as owners, at the time they purchased their re¬ 
spective properties, and of which the defendants herein¬ 
before referred to as tenants, at the time they agreed to be¬ 
come tenants of said properties, had, and now have, both 
constructive notice and actual knowledge. 

8. That as soon as plaintiffs learned of the viola- 
13 tion. or contemplated violation, of the covenant pro¬ 
hibiting the sale of spirituous liquors, as hereinafter 
more particularly referred to, they immediately caused 
notice to be given to the defendants who had indicated that 
thev intended to violate said covenant bv registered letter 
and by thereafter promptly bringing this suit in the Su¬ 
preme Court of the District of Columbia to enforce said 
covenant in said subdivision of the intention of plaintiffs to 
have said covenant enforced to the end that the sale of 
spirituous liquors by defendants be enjoined. 

9. Plaintiffs state that the covenant heretofore mentioned 
herein with respect to the sale of spirituous liquors in said 
subdivision formed a very definite part of the consideration 
of plaintiffs ? purchase of their said respective properties. 

10. Plaintiffs are informed and believe and therefore 
aver that all of said defendants design and intend to use 
said properties owned or rented by them in said subdivision 
as aforesaid for the business of selling spirituous liquors: 
and plaintiffs are advised and believe and therefore aver 
that the said use of said properties in said subdivision 
owned or rented by defendants as aforesaid will constitute 
a violation of the aforesaid covenant as to the sale of spirit¬ 
uous liquors running with the land and contained in the 
deeds of said defendants, and will be in violation of the gen¬ 
eral plan or scheme for the betterment of said subdivision, 
and plaintiffs say that the use of said properties by defen- 
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dants for the sale of spirituous liquors is without the con¬ 
sent of plaintiffs and in violation of their rights as owners 
of lots in said subdivision. Plaintiffs further say that the 
proposed use of said properties located in said subdivision 
for the sale of spirituous liquors will constitute an offensive 
and obnoxious nuisance, by reason of the undesirable ele¬ 
ment which is attached to and loiters around and about 
places where spirituous liquor is sold, and will cause 
16 plaintiffs and others in their situation irreparable in¬ 
jury and plaintiffs say that they arc without ade¬ 
quate relief save in a court of equity. 

WHEREFORE, the premises considered, plaintiffs pray: 

1. That process may issue out of this Honorable Court, 
directed to the defendants, and each of them, commanding 
said defendants, and each of them, to appear in this Honor¬ 
able Court on or before a day therein to be named, to answer 
the exigencies of this bill of complaint. 

2. That a rule be issued commanding the said defendants 
to show cause, if any they have, on or before a day certain, 
why they should not be enjoined, during the pendency of 
this proceeding, from using the properties owned or rented 
by them in said subdivision for the purpose of selling spirit¬ 
uous liquors. 

3. That on a final hearing of this cause the said defen¬ 
dants may be perpetually enjoined from using the said 
properties owned or rented by them in said subdivision for 
the purpose of selling spirituous liquors therein. 

4. That the plaintiffs may be granted such other and fur¬ 
ther relief as to the Court may seem proper and the nature 
of the ease may require. 

GEO. H. BROWN 

District of Columbia, $$: 

I, George H. Brown, one of the plaintiffs, being first duly 
sworn, on oath depose and say that T have read the fore¬ 
going bill of complaint by me subscribed; that I know the 
contents thereof; and that the matters and things set forth 
upon personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 


GEO. Ii. BROWN 
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17 SUBSCRIBED AND SWORN to before me this 
27th day of April, 1935. 

KATHRYN L. FOLTZ 

(Seal) Notary Public, D. C. 

JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Plaintiffs. 


22 Answer of Defendant, Marcus Samuel Smith 
to Amended Bill of Complaint 

Filed May 29 1935 

* * • 

The Answer of the defendant, Marcus Samuel Smith, to 
the Amended Bill of Complaint filed herein respectfully 
represents to the Court as follows: 

1, 2. Answering paragraphs one and two of the Amended 
Bill of Complaint, this defendant admits he is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, but he is without information concerning the residence 
and citizenship of the other parties. 

3. This defendant admits the allegations contained in 
paragraph three and of the Amended Bill of Complaint and 
says further that “Columbia Heights” as subdivided by the 
said, John Sherman, trustee, extends from 11th Street and 
Florida Avenue and then north along the east side of 14th 
Street, Northwest to Park Road and along the south side 
of Park Road easterlv to Sherman Avenue. Its easterlv 
boundary is somewhat irregular but for the greater part 
it is bounded on the east by 11th Street. The premises oc¬ 
cupied by this defendant and referred to in the Amended 
Bill of Complaint as 2435-14th Street, Northwest, are at 
the southeast corner of 14th and Clifton Streets, Northwest. 
The east side Fourteenth Street between Florida Avenue, 
Northwest to Park Road at one time was used entirely for 
residential purposes. Now, however, on both sides of 14th 
Street, it is zoned “first commercial” under the Zoning 
Law in force in the District of Columbia, and for its entire 
distance with the exception of a few apartment houses it is 
used for commercial purposes. That the businesses for 
which the property on the east side of 14th Street is used 
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are of a varied nature and include both mechanical and 
manufacturing enterprises. That in the same block 

23 with this defendant along the east side of 14th Street, 
there are and have been for many years several 

stores occupied and used for mechanical purposes, and 
there are no residences in said block. 

4. This defendant is without information sufficient to 
form a belief as to the conveyances by which the plaintiffs 
claim to derive the title to the properties which they allege 
they respectively own and neither admits or denies the al¬ 
legations contained in paragraph four of the Amended Bill 
of Complaint. 

5. Answering paragraph five this defendant admits his 
tenancy in possession of premises No. 2435-14th Street, 
Northwest, located on the southeast corner of 14th and Clif- | 
ton Streets, Northwest, and that he is conducting a drug 
store at said address where pursuant to a Retailer’s 
License, Class A, duly issued on March 3, 1934 by the Al¬ 
coholic Beverage Control Board of the District of Columbia, [ 
and reissued February 1, 1935, he is and has been selling 
spirituous liquors; this defendant also admits that the de¬ 
fendants George Jameson, Alice Frank, Barney Goldstein, 
Fred M. Lemley, Oscar Friedman, George Garoufes, 
Peregles Karazikas and Little Tavern Shops, Inc. are sell¬ 
ing spirituous liquors pursuant to licenses duly issued them. | 
This defendant is without information sufficient to form 

a belief as to the remaining averments in said paragraph 
and neither admits or denies the same. 

6. Answering paragraph six of the Amended Bill of Com¬ 
plaint, this defendant is without knowledge or information 
sufficient to form a belief of the averments therein con¬ 
tained and neither admits or denies the same but if they 
be material, he demands strict proof thereof. 

7. Answering paragraph seven this defendant says that 
whether the alleged covenant runs with the land is a con¬ 
clusion of law which this defendant is not required to 
answer. This defendant further says that he has no knowl¬ 
edge of the intent, plan or scheme which attended the al¬ 
leged making of said covenant. Further this defen- 

24 dant says that until shortly before the filing off this 
bill, he was never advised and had no knowledge of 

the existence of the alleged covenant against the sale of 
spirituous liquors. 
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8. Answering paragraph eight of the Amended Bill of 
Complaint, this defendant denies the allegations therein 
contained, and says further that he has been a tenant in 
premises 2435-14th Street, Northwest, continuously since 
about May, 1920 at said address under permits issued pur¬ 
suant to Title II of the National Prohibition Act as 
amended and supplemented and more recently under the 
District of Columbia Alcoholic Beverage Control Act, he 
has been lawfully, openly and notoriously selling spirituous 
liquors. That prior to this defendant’s tenancy in the 
aforementioned premises his predecessors in possession for 
many years sold in said premises, lawfully, openly and 
notoriously, spirituous liquors under permits issued pur¬ 
suant to the National Prohibition Act. That the sale of 
spirituous liquors both by this defendant and his predeces¬ 
sors in possession in these premises continued for more 
than twelve years, which fact was well known by the resi¬ 
dents of the subdivision, heretofore referred to as “Colum¬ 
bia Heights”, including the plaintiffs herein, and never 
until shortly before the filing of the Amended Bill of Com¬ 
plaint herein did these plaintiffs or anyone else ever com¬ 
plain about the sale of spirituous liquors in the aforemen¬ 
tioned premises. 

9. This defendant denies the allegations of paragraph 
nine of the Amended Bill of Complaint. 

10. Answering paragraph ten this defendant admits he 
intends to continue to sell as heretofore spirituous liquors, 
but that he sells the same only in their original sealed bottle 
or other closed container and that no spirituous liquors are 
consumed upon said premises. Further answering said 
paragraph the defendant denies that the sale of spirituous 
liquors bv him is without the consent of the plaintiffs, but 
avers the fact to be that during the past eight years that he 

lias been selling spirituous liquors, as well as during 
25 the years that his predecessors in business were sell¬ 
ing spirituous liquors, the plaintiffs acquiesced in 
said sales and never made any objection thereto. This de¬ 
fendant denies that the sale of spirituous liquors will violate 
the general plan or scheme for the betterment of said sub¬ 
division or that the continued sale by this defendant will 
constitute an offensive or obnoxious nuisance, and he denies 
that an undesirable element will be attracted to or will be 
caused to loiter about the premises occupied by this defen- 
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dant. This defendant for a further answer to this para¬ 
graph and to the relief sought by the Amended Bill of Com¬ 
plaint says that originally when this subdivision was filed it 
was intended as a residential section and prior to 1915, both 
sides of Fourteenth Street from Florida Avenue to Park | 
Road were almost exclusively used for residential purposes. 
However, with the growth of the city immediately prior to, 
during and after the World War, Fourteenth Street on both 
sides between Florida Avenue and Park Road, as well as 
both above and below this section along 14th Street, has 
so changed in its character and environment and to the 
uses to which it may be put as to make it unfit and unprofit¬ 
able for residential purposes, as under its original plan and 
scheme was intended, and in the last ten to fifteen years it 
has become exclusively a commercial street and in the main 
is neither used or suitable for residential purposes and now 
as well as for ten to fifteen years past, buildings have been 
erected abutting the sidewalk (less than 30 feet from the J 
street line) and are and have for the past ten to fifteen 
years been used for commercial activities including median- 
ieal and manufacturing enterprises. That on the west side 
of 14th Street, Northwest there are also numerous stores 
used for mechanical and manufacturing purposes as well as 
for the sale of spirituous liquors. This defendant further 
says that if said covenant exists, its enforcement would be 
a great hardship on this defendant and of no benefit 
26 to the plaintiffs; and moreover the said covenant, if 
it exists, has long since been waived and abandoned, 
and that to grant to the plaintiffs now the relief they seek 
would be inequitable and would interfere with the conduct 
of a business in which he has engaged for more than eight 
years, and during which period the plaintiffs have never 
sought any relief from the acts or conduct of this defen- 
dant. 

And having fully answered this defendant prays that he 
may be hence dismissed with his costs. 

MARCUS SAMUEL SMITH 

ALFRED M. SCHWARTZ 
Attorney for defendant . 

Marcus Samuel Smith. 


1G GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AT- 


District of Columbia, ss: 

I, Marcus Samuel Smith, being first duly sworn, depose 
and say that I have read over the aforegoing answer by me 
subscribed and I know the contents thereof; and I verily be¬ 
lieve the matters and facts herein stated to be true. 


MARCUS SAMUEL SMITH 


Subscribed and sworn to before me this 29th day of May, 
1935. 


CHARLES R. BURHANS 
(Seal) Notary Public , D. C. 


Answer of George Garoufes to Amended Bill of Complaint 

Filed June 20 1935 

• • • 

This defendant, George Garoufes, in answer to the 
Amended Bill of Complaint herein admits, denies and al¬ 
leges as follows: 

1. and 2. This defendant admits that he is a citizen of the 
United States and a resident of the District of Columbia, 
but without personal knowledge sufficient to enable 
27 him to form a belief as to the allegations contained 
in paragraphs 1 and 2 of the Amended Bill of Com¬ 
plaint as to the citizenship and residence of other parties to 
this cause, and therefore neither admits nor denies same. 

3. This defendant is without personal knowledge sufficient 
to enable him to form a belief as to the allegations contained 
in paragraph 3 of the Amended Bill of Complaint, and 
therefore neither admits nor denies same, but demands 
proof thereof, if material. 

This defendant alleges that Columbia Heights as sub¬ 
divided by John Sherman, Trustee, is bounded on the north 
by Park Road, on the east in part by Eleventh Street and 
in part by Sherman Avenue, on the south by Florida Ave¬ 
nue and on the west by Fourteenth Street. All of the prop¬ 
erty in Columbia Heights at one time was used entirely for 
residential purposes. At the present time, however, and 
for many years past, much of said property has been used 
for business purposes, including manufacturing, mechanical 
purposes, and the sale of spirituous liquors. The premises 
occupied by this defandant is at 2900 Eleventh Street, N. W. 
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(the northwest corner of Eleventh and Harvard Streets) 
which is on the eastern boundary and about half way be¬ 
tween the north and south boundaries of Columbia Heights. 
A considerable part of Columbia Heights is now zoned com¬ 
mercial and a great many businesses are carried on in parts 
not yet so zoned. 

4. This defendant is without personal knowledge sufficient 
to enable him to form a belief as to the allegations con¬ 
tained in paragraph 4 of the Amended Bill of Complaint 
and therefore neither admits nor denies the same, but de¬ 
mands proof thereof, if material. 

5. This defendant admits he is the tenant of Caterina 

Scagnelli at premises 2900 Eleventh Street, N. W., 
28 and that he is engaged in business, among other 
things, of selling beer off the premises under License 
No. 1992 Class B issued to him February 1, 1935, by the 
Alcoholic Beverage Control Board of the District of Colum¬ 
bia. 

This defendant is without personal knowledge sufficient 
to enable him to form a belief as to all the other allegations 
contained in paragraph 5 of the Amended Bill of Complaint 
and therefore neither admits nor denies same, but demands 
proof thereof, if material. 

6. This defendant is without personal knowledge suf¬ 
ficient to enable him to form a belief as to the allegations 
contained in paragraph 6 of the Amended Bill of Complaint 
and therefore neither admits nor denies same, but demands 
proof thereof, if material. 

7. This defendant is advised that the allegations con¬ 
tained in paragraph 7 of the Amended Bill of Complaint 
are conclusions of law which he is not required to answer. 

8. This defendant denies the allegations contained in 
paragraph 8 of the Amended Bill of Complaint. 

This defendant alleges that from May 19, 1933, he did 
openly and notoriously sell beer of 3.2% alcoholic content at 
2900 Eleventh Street, N. W. under License 1998 issued to 
him by the Beverage Permit Board of the District of Colum¬ 
bia, and that from July 12, 1934 until the present time he 
has openly and notoriously sold at said premises beer off 
the premises under Retailers License, 1992, Class B, issued 
by the Alcoholic Beverage Control Board of the District of 
Columbia, that in many and divers places in Columbia 
Heights spirituous liquors are being and have long been 
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openly and notoriously sold, that all of said sales are and 
for a long time have been well known to the residents of 
Columbia Heights, including plaintiffs, and that he had no 
complaint from the plaintiffs prior to the filing of the suit 
herein. 

29 9. This defendant is without personal knowledge 
sufficient to enable him to form a belief as to the al¬ 
legations contained in paragraph 9 of the Amended Bill of 
Complaint and therefore neither admits nor denies same, 
but demands proof thereof, if material. 

10. This defendant alleges that it is his intention to con¬ 
tinue to use the premises at 2900 Eleventh Street, N. W. as 
heretofore, but he avers that his only sale of spirituous 
liquors is the sale of beer in bottles which are carried away 
from the premises unopened, and that none of the said beer 
is consumed upon the premises. This defendant denies that 
the above-mentioned sale of beer by him will constitute an 
offensive and obnoxious nuisance, will attract an undesir¬ 
able element to loiter around the said premises, or will 
cause plaintiffs and others irreparable injury. This defen¬ 
dant also denies that the use of the property as heretofore 
stated by him has been without the consent of plaintiffs 
and alleges that by their long continued acquiescence they 
have given their consent. 

This defendant is without knowledge sufficient to enable 
him to form a belief as to the allegations in so far as they 
relate to other defendants, and therefore neither admits nor 
denies same, but demands proof thereof, if material. 

Further answering this defendant says that with the 
growth of the city, and especially within the last twenty- 
five years, the character and use of much of Columbia 
Heights has changed, The property, used by this defen¬ 
dant, 2900 Eleventh Street, X. \V., is situated on the eastern 

boundarv about half wav between the northern and south- 
% •/ 

ern boundaries. A considerable part of Eleventh Street, 
both north and south of said property is used for business 
purposes, the buildings are not thirty feet from the street 
line, and the same conditions exist in many other 

30 parts of Columbia Heights. 

This defendant further says if the alleged coven¬ 
ant exists, its enforcement would be a great hardship on 
this defendant and of no benefit to plaintiffs, and moreover 
the said covenant, if it ever existed, has long since been 
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waived and abandoned, and that to grant the plaintiffs now 
the relief they seek would interfere with the conduct of a 
business in which he has engaged over a long period of time, 
and during which time the plaintiffs have never sought any 
relief. 

And now, having fully answered, this defendant prays 
that he may be hence dismissed with his reasonable costs. 

GEORGE GAROUFES 

LAURA M. BERRIEN 

Attorney for defendant, 

George Garoufes. 

George Garoufes, first being duly sworn, on oath says 
that he has read the foregoing answer by him subscribed 
and he knows the contents thereof; that the matters and 
things therein stated as of his personal knowledge are true 
and those stated upon information and belief he believes to 
be true. 

GEORGE GAROUFES 


Subscribed and sworn to before me this 20th day of June, 
1935. 


W H TYNDALL 


(Seal) 


Notary Public, D. C. 


Service acknowledged; 


JAMES C WILKES 

J. E. A. 


JAMES E ARTIS 


35 Answer of Defendants O’Donoghue to Amended 
Bill of Complaint for an Injunction 

Filed September 10 1935 

# • • 


I 


Defendants Martin F. O’Donoghue, Trustee, Catherine 
O’Donoghue, Trustee, John O’Donoghue and Michael 
O’Donoghue, file this their joint answer to the above en¬ 
titled cause, and respectfully represent to this Honorable 
Court as follows: 

1 and 2. Answering paragraphs 1 and 2 of the amended 
bill of complaint filed herein, your defendants Martin F. 
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O’Donoghue and Catherine O’Donoghue admit that they 
are citizens of the United States and residents of the Dis¬ 
trict of Columbia and are Trustees under a certain deed of 
trust dated December 1, 1933, recorded September 2, 1933, 
as instrument #15402 among the land records of the Dis¬ 
trict of Columbia; that John O’Donoghue and 

36 Michael O’Donoghue are citizens of the United States 
and residents of the District of Columbia. 

These defendants aver that they are without personal 
knowledge sufficient to form a belief as to the residence and 
citizenship of the other parties to the cause, and therefore 
neither admit nor deny the same. 

3. These defendants admit the allegations contained in 
paragraph 3 of the amended bill but say that “Columbia 
Heights,” as subdivided by John Sherman, Trustee, is 
bounded on the East side by 11th street and Sherman Ave¬ 
nue, on the south by Florida Avenue, on the West by the 
East side of 14th Street and on the North by the South side 
of Park Road. Its easterly boundary is somewhat irregular, 
but for the greater part it is bounded by 11th street. The 
premises of these defendants referred to in the bill as 3031- 
14th Street, N. W. are at the southeast corner of 14th and 
Irving Streets, N. W. At the present time, however, both 
the east and west sides of 14th Street are zoned first com¬ 
mercial under the zoning law in force in the District of Co¬ 
lumbia, therefore the entire distance between Florida Ave¬ 
nue and Park Road, -with the exception of a few apartment 
houses, the buildings on said street are used for commercial 
purposes. The property on the east side of 14th Street be¬ 
tween the aforesaid streets, is used for a variety of busi¬ 
nesses, including both mechanical and manufacturing enter¬ 
prises. That in the block in wdiich premises 3031-14th St., 
N. W., is situated, there are and have been for many years 
several stores occupied and used for mechanical purposes 
and there is a large apartment house in said block. 

4. These defendants are without personal knowledge suf¬ 
ficient to enable them to form a belief as to the truth of the 
allegations of this paragraph of the amended bill and there¬ 
fore neither admit nor deny the same. 

37 5. These defendants admit that they are the 
owners of lot 100 in square 3849 of said subdivision, 

wffiich is improved by premises 3031-14th St., Northwest. 
They admit that the defendant Little Tavern Shops, Inc., 
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is their tenant and that it is engaged, among other things, 
in selling liquors, light wines and beer, under a retailer’s 
license, Class C, duly issued to it on February 1, 1935, by 
the Alcoholic Beverage Control Board of the District of Co¬ 
lumbia. These defendants are without personal knowledge | 
of the remaining allegations of said paragraph 5 of the 1 
amended bill of complaint and therefore neither admit nor 
deny the same. 

6. These defendants deny the allegations of paragraph 6 
of the amended bill and aver upon information and belief 
that continuously since June, 1929 and for many years 
prior thereto, up to and including the date of the filing of 
this answer, that spirituous liquors had been sold openly, 
lawfully and notoriously in and upon certain premises in 
the subdivision referred to in paragraph 6 under permits 
issued to various parties in possession thereof by authority 
of Title II to the National Prohibition Act and by the Dis¬ 
trict of Columbia Alcoholic Beverage Control Board. That 
the sale of liquor by the parties in possession of said 
premises as aforesaid has continued for many years and 
was well known by the residents of the subdivision, includ¬ 
ing the plaintiffs herein, and at no time until shortly before 
the filing of the original bill of complaint herein did these 
plaintiffs or any other persons complain of the sale of 
spirituous liquors in the premises in said subdivision as 
aforesaid. 

7. These defendants are advised that the allegations of 
paragraph 7 of the amended bill amount to conclusions ofi 
law which they are not required to answer. 

8. These defendants are without personal knowl-| 
38 edge sufficient to enable them to form a belief as to 
the truth of the allegations of this paragraph of the 
amended bill and therefore neither admit nor deny the 
same. 

9. These defendants are without personal knowledge suf¬ 
ficient to enable them to form a belief as to the truth of the 
allegations of this paragraph of the amended bill and there^ 
fore neither admit nor deny the same. 

10. So far as these defendants are advised it is the int 

tention of their tenant in the premises aforesaid to continu^ 
to sell, as heretofore, liquors, as permitted under a Class (jj 
license granted to it by the Alcoholic Beverage Controjl 
Board. I 
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These defendants are without personal knowledge that 
the use of any of the properties in the said subdivision are 
without the consent of the plaintiffs but state upon in¬ 
formation and belief as aforesaid that for the past eight 
years and prior thereto various occupants of property in 
said subdivision have been selling spirituous liquors upon 
premises located therein, in which selling the plaintiffs ac¬ 
quiesced and made no objection to. They deny that the 
sale of liquors upon the premises aforesaid would violate 
the general plan or scheme for the betterment of said sub¬ 
division or that the sale by the tenants of these defendants 
will constitute an offensive or obnoxious nuisance, and they 
deny that an undersirable element will be attracted to or 
caused to loiter about the premises so occupied by their 
tenant. 

For further answer to this paragraph and to the relief 
sought by this bill, these defendants say that originally 
when this subdivision was filed it was intended as a resi¬ 
dential section and prior to 1915, both sides of 14th street 
from Florida Avenue to Park Road were almost exclusively 
used for residential purposes. However, with the growth 
of the city immediately prior to, during and after the 
39 World War, 14th Street on both sides between 
Florida Avenue and Park Road, as well as both 
above and below this section along 14th street, has so 
changed in its character and environment and in the uses 
to which it may be put as to make it unfit and unprofitable 
for residential purposes, as under its original plan and 
scheme was intended, and in the last ten to fifteen years it 
has become exclusively a commercial street and in the main 
is neither used or suitable for residential purposes and now 
as well as for ten to fifteen years past, buildings have been 
erected abutting the sidewalk (less than 30 feet from the 
street line) and are and have for the past ten to fifteen 
years been used for commercial activities, including 
mechanical and manufacturing purposes, as well as for the 
sale of spirituous liquors. 

These defendants further say that if said covenant exists, 
its enforcement would be a great hardship on them and of 
no benefit to the plaintiffs; and moreover, if it exists has 
long since been waived and abandoned, and that to grant to 
plaintiffs now the relief they seek would be inequitable and 
would interfere with and deprive these defendants, or their 
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tenants, of the right to conduct a legitimate business in ac¬ 
cordance with the manifold changes in business and living 1 
conditions in said subdivision. j 

AND NOW, HAVING FULLY ANSWERED, these de- { 
fendants pray that they may be hence dismissed with their 
reasonable costs. j 

MARTIN F O’DONOGHUE, 

Trustee 

CATHERINE O’DONOGHUE 

Trustee [ 

JOHN O’DONOGHUE 
MICHAEL J O’DONOGHUE j 

MARTIN F 0 ’DONOGHUE 1 

LAWRENCE J. MILLS, JR. 

Attorneys for Defendants. j 

i 

40 District of Columbia, ss 

I, John O’Donoghue, being first duly sworn depose and 
say that I am one of the defendants in the above entitled 
cause; that I have read the foregoing answer to the amended 
bill of complaint by me subscribed; that I know the contents | 
thereof; and that the matters and things set forth upon 
personal knowledge are true, and those stated upon in¬ 
formation and belief, I believe to be true. 

JOHN O’DONOGHUE 

Subscribed and sworn to before me this 10th day of Sep¬ 
tember, 1935. I 

ALMA L. KLOPFER ! 

(Seal) Notary Public , D. C. 

50 Amendment to Ansicer of George Garoufes , <&c. 

Filed November 19 1937 

# # • 

Now comes the defendant, George Garoufes, by his at-i 
torney, Laura M. Berrien, and moves that leave be grantecf 
to amend his answer by changing paragraph 10 thereof to 
read as follows: | 

“10. This defendant alleges that it is his intention tb 
continue to use the premises at 2900 Eleventh Street, N. W. 
as heretofore, but he avers that he does not sell spiritous 
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liquors on said premises, but only beer in bottles which are 
carried away from the premises unopened, and that none 
of the said beer is consumed upon the premises. This de¬ 
fendant denies that the above-mentioned sale of beer by 
him will constitute an offensive and obnoxious nuisance, 
will attract an undesirable element to loiter around the said 
premises, or will cause plaintiffs and others irreparable 
injury. This defendant also denies that the use of the 
property as heretofore stated by him has been without the 
consent of plaintiffs and alleges that by their long con¬ 
tinued acquiescence they have given their consent. 

This defendant is without knowledge sufficient to enable 
him to form a belief as to the other allegations in paragraph 
10 of the bill of complaint in so far as they relate to the 
other defendants, and therefore neither denies nor ad¬ 
mits same, but demands proof thereof, if mate rial.’ ’ 

GEORGE GAROUFES 
By LAURA M. BERRIEN 
Attorney for George Garoufes 

FILE 
A. A. W. 

54 Answer of Barney Goldstein to Amended Bill 

of Complaint. 

Filed November 24 1937 
# # • 

The defendant, Barney Goldstein, respectfully represents 
to this Honorable Court, as follows: 

1. and 2. He admits that he is a citizen of the United 
States and a resident of the District of Columbia, but is 
without information as to the citizenship or residences of 
the other plaintiffs and defendants in the Bill of Complaint. 

3. He admits the allegations contained in paragraph 3 
of the Amended Bill of Complaint, and answers further by 
saying that “Columbia Heights” was sub-divided by John 
Sherman, Trustee, extending from Eleventh Street and 
Florida Avenue and north along the east side of Fourteenth 
Street, Northwest to Park Road, and running south on 
Park Road, Easterly to Sherman Avenue. The greater 
part of said sub-division is bounded on the east by 11th 
Street. The premises occupied by this defendant, and re¬ 
ferred to in the Bill of Complaint as 310114th Street, N. W., 
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is at the northeast corner of Fourteenth and Irving Streets, 
between Florida Avenue and Park Road. This section was 
at one time used entirely for residential purposes, but now 
on both sides, east and west of Fourteenth Street, the prop¬ 
erties are zoned first commercial, and are used, with but 
few exceptions, for commercial purposes, the same being 
used in various businesses which include mechanical and 
manufacturing enterprises. 

4. In answer to paragraph 4 of the Bill of Complaint, this 
defendant has no knowledge of the conveyances to the plain¬ 
tiffs mentioned therein, nor has he any knowledge as to 
how and from whom the plaintiffs derived their title to the | 
properties set forth in said paragraph. 

55 5. The defendant admits the allegations contained 

in paragraph 5 of the amended Bill of Complaint, 
'which alleged that Barney Goldstein is a tenant of the de¬ 
fendant, H. Rozier Dulany, Jr., conducting a delicatessen 
store, engaged in the business of selling spirituous liquors 
in and upon said premises. As to the other allegations 
therein, he is without knowledge. 

6. The defendant has no knowledge of the facts as al- I 
leged in paragraph 6. 

7. In answer to the allegations of paragraph 7, the de- | 
fendant is advised that it is not necessary for him to answer 
said allegations, for the reason that they contain a con¬ 
clusion of law. 

8. In answer to paragraph 8, this defendant states he re¬ 
ceived notice from the plaintiffs herein, but has no knowl¬ 
edge as to notices received by the other defendants named 
in the Amended Bill of Complaint. 

9 . In answer to paragraph 9, this defendant states he is 
without knowledge as to why the plaintiffs purchased their 
said respective properties. 

10. In answer to the allegations contained in paragraph 
10 of the Amended Bill of Complaint, this defendant states 
that it is his intention, so long as he remains a tenant in 
the property he now occupies, namely 3101-14 Street, 
operating a delicatessen business, to sell spirituous liquors 
therein, in accord with the rules and regulations under 
which he operates, by virtue of the license received from 
the Alcoholic Control Board. Answering further, this de¬ 
fendant says that before any license was issued to him for 
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the sale of spirituous liquors, the plaintiffs were given full 
opportunity to be heard and to show cause why a license 
should not be issued for the sale of spirituous liquors at 
3101 14th Street, N. W. Answering further, this defen¬ 
dant states that spirituous liquors are sold in premises oc¬ 
cupied by him only in the original sealed bottles and 
56 other closed containers, and no spirituous liquors 
are consumed on the premises. 

The defendant further denies the sale of spirituous 
liquors by him is without the consent of the plaintiffs, but 
avers the fact to be that during the past thirteen years 
spirituous liquors were being sold in the sub-division by 
some of the defendants named herein, or parties not named 
herein, and there was never any objection made thereto. 
The defendant denies that the selling of spirituous liquors 
will violate the general plan or scheme for the betterment 
of said subdivision, or that the continued sale by him of 
spirituous liquors will constitute an offensive and obnoxi¬ 
ous nuisance, and further denies that any undesirable ele¬ 
ment will be attracted to, or be caused to loiter about the 
premises occupied by this defendant. 

This defendant says that originally, when this sub-divi¬ 
sion was filed, it was intended as a residential section, but 
that prior to 1915 both sides of Fourteenth Street from 
Florida Avenue to Park Road were used almost exclusively 
for residential purposes, but since that time, with the 
growth of the City, this section and its properties have be¬ 
come unfit for residential purposes and that in the last 10 
or 15 years it has become almost exclusively used for me¬ 
chanical and manufacturing purposes, as well as for the 
sale of spirituous liquors, and this defendant states that 
if this covenant exists, its enforcement would work a great 
hardship on this defendant, and would be of no benefit to 
the plaintiffs, and moreover if this covenant did exist, it 
has long since been waived and abandoned by the plaintiffs. 

Having fully answered the Bill of Complaint, this defen¬ 
dant prays that he may be dismissed with his reasonable 
costs. 

BARNEY GOLDSTEIN 

SAMUEL F. BEACH 
ALFRED M. SCHWARTZ 
Attorneys for Barney Goldstein — 
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57 District of Columbia, ss: 

1, Barney Goldstein, being first duly sworn on oath de¬ 
pose and say that I have read the foregoing Answer to the 
Bill of Complaint, by me subscribed, and know the con¬ 
tents thereof; that the matters and things set forth upon 
personal knowledge are true, and those stated upon in¬ 
formation and belief, I believe to be true. 

BARNEY GOLDSTEIN 


Subscribed and Sworn to before me this 23d day of May, 
1935. 

ROBT. E. P. KREITER 


(Seal) 


Notary Public, D. C. 


Findings of Fact and Conclusions of Law 

Filed February 11 1938 
* # • 

This is a bill brought by nine plaintiffs, who reside in a 
subdivision known as “Columbia Heights”, located in the 
District of Columbia, to enforce a covenant contained in 
all the original deeds to all properties in said subdivision 
providing that spirituous liquors should not be sold within 
the bounds of said subdivision. 

Of the twenty-one defendants named in the suit, seven 
permitted decrees pro confesso to be taken against them, 
and the bill was dismissed against another one, Peregles 
Karazikas, it appearing that he was a tenant of another de¬ 
fendant, Katherina Scagnelli, and had moved from the sub¬ 
division after suit was filed, and before the trial. The other 
thirteen defendants represent owners and tenants of five 
business establishments engaged in selling intoxicating 
liquors. 

58 A stipulation was filed in the cause signed by coun¬ 
sel for all parties conceding the following facts: 

1. That a subdivision was created by John Sherman, 
which is bounded on the north by the south side of Park 
Road, on the south by the north side of Florida Avenue, on 
the west by the east side of 14th Street, and on the east, 
for the most part, by 11th Street; that its area and bound¬ 
aries are shown by plats recorded in Liber Governor Shep- 
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herd at Folios 137 and 158. The properties of the parties 
plaintiff and defendant are all located within and as a part 
of said subdivision. 

2. That after the creation of said subdivision, in every 
deed between 1881 and 1889 from said John Sherman to his 
immediate grantee, covering every foot of privately owned 
ground in said subdivision, there appeared among other 
covenants, the following, in exact or similar language: 

“And the parties of the second party, by accepting this 
deed, covenant and agree to and with the party of the first 
part that when a building is erected upon the said lot 
herein described it shall not be within thirty feet of the 
street line, nor shall it be used for manufacturing or me¬ 
chanical purposes, nor shall spirituous liquors be sold there¬ 
in.’ ’ 

and that all of said deeds have been recorded at the office 
of the Recorder of Deeds among the Land Records of the 
District of Columbia. That these covenants have been in¬ 
corporated by reference and otherwise in some subsequent 
conveyances. 

3. That each of the plaintiffs were owners in fee simple 
of real estate located within the subdivision, and that each 
took title through mesne conveyances from John Sherman, 
the original creator of said subdivision; that all of said 
mesne conveyances were recorded among the Land Records 
of the District of Columbia. 

4. That the defendants, Marie Lynch, H. Rozier Dulany, 
Jr., Biagio Ambrogi, Katherina Scagnelli, Martin F. 

O’Donoghue and Catherine O’Donoghue, Trustees 
59 and John O’Donoghue and Michael O’Donoghue, are 

owners in fee simple of real estate located within 
said subdivision, having received their title through mesne 
conveyances from John Sherman, the original common 
grantor; that defendants, Marcus Samuel Smith, Barney 
Goldstein, and George Jameson, are tenants of the owners 
Marie Lynch, H. Rozier Dulany, Jr., and Biagio Ambrogi, 
respectively, occupying properties located within said sub¬ 
division and are engaged in the business, among other 
things, of selling spirituous liquors in and upon the prem¬ 
ises so rented by them. Defendants George Garoufes and 
Little Tavern Shops, Inc., are tenants of the owners, 
Katherine Scagnelli and Martin F. O’Donoghue, Catherine 
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O’Donoghue, Trustees and John O’Donoghue and Michael 
O’Donoghue, occupying properties located within said sub¬ 
division and are engaged in the business, among other 
things, of selling beer and wine upon the premises so rented 
by them. The beer and wine so sold was not to be consumed 
upon the premises. 

5. That between 1919 and 1937, building permits were 
issued by the municipal authorities for the District of Co¬ 
lumbia for construction work on the east side of 14th 
Street, N. W., between Belmont Street and Park Road, 
within the subdivision mentioned in paragraph 1 herein, as 
shown by Exhibit A attached hereto, and that for the pur¬ 
poses of this case, it is agreed that the work authorized by 
the permits was completed shortly after the issuance of 
the respective permits for said work. 

In addition to the stipulation, it appeared at the trial 
that in the beginning the subdivision was used almost ex¬ 
clusively for residential purposes with the exception of a 
few stores located on some of the corners; that at the time 
of trial, the greater portion of the east side of 14th Street 
on the first fioor was occupied for business purposes; that 
there were also a number of stores on the west side of 11th 
Street; that all the rest of the subdivision was used 
60 for residences and dwellings; that on 14th Street, 
there vrere grocery stores, dry goods stores, drug 
stores, beauty shops, barber shops, laundry agencies, 
Chinese laundries, one or two shoemaker shops, and sev¬ 
eral gasoline stations. On 11th Street, the businesses con¬ 
sisted of grocery stores, a laundry agency, a Chinese 
laundry, and a tailor shop; it further appeared that in con¬ 
nection with these various businesses, various appliances 
were used which were run by motors, or electricity; that the 
greater portion of the west side of 14th Street on the first 
floor opposite the subdivision is occupied almost entirely 
for business purposes. That traffic during the rush hours 
and on Saturday nights is quite heavy on 14th Street; that 
there is a double streetcar line track on 14th Street; and 
that 14th Street is an artery for traffic between the down¬ 
town section and upper Northwest Washington; that at a 
number of places on 14th Street and at several on 11th 
Street, the houses have been built out beyond the building 
restriction line; in some cases all the way out to the lot 


30 GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AL. 

line; that there are a number of liquor establishments on 
the west side of 14th Street; that most of the residences and 
dwellings are owned and occupied by the owners; that some 
of the owners rent out several rooms in their houses; that 
the covenant restricting the sale of liquor in said subdivi¬ 
sion formed a very definite part of the consideration paid 
by the parties when they purchased their homes, and with¬ 
out which they would not have purchased; that, generally, 
throughout the subdivision, it is a good residential neigh¬ 
borhood and occupied by a good class of people; that pro¬ 
tests were made before the ABC Board when the first de¬ 
fendants to engage in the liquor business applied for their 
licenses; that the chairman of the ABC Board told those 
protesting that the enforcement of the covenant against the 
sale of liquor was a matter for the Court, that licenses were 
granted to two of the defendants on March 1, 1934; that 
registered letters were sent on March 12,1934 to all 
61 parties who either had received liquor licenses, or 
had indicated their intention to the ABC Board so 
to do, by counsel for plaintiffs advising said parties that if 
the covenant restricting the sale of liquor in said subdivi¬ 
sion w T as violated, a suit to enjoin such violation would be 
brought; said letters w’ere received by the parties to whom 
they were addressed; that on May 19, 1934, suit was filed 
by plaintiffs to enforce said liquor covenant; that one de¬ 
fendant, Marcus Samuel Smith, who operated a drug store, 
had sold liquor during Prohibition days, under a license, 
but only upon a doctor’s prescription and for medicinal 
purposes; the defenses interposed by defendants were that 
there had been such a change in the character of the neigh¬ 
borhood that the liquor covenant should not be enforced; 
that other covenants contained in the deeds had been vio¬ 
lated; that the liquor covenant had been waived or aban¬ 
doned; that its violation had been acquiesced in by plain¬ 
tiffs and that plaintiffs were guilty of laches. The owners 
and tenants of two of the establishments were selling wine 
and beer, and it vras contended by them that these liquors 
were not spirituous liquors as the terms were used in the 
covenant. 

The Court finds as facts: 

1. That plaintiffs purchased their properties with knowl¬ 
edge of the covenant forbidding the sale of spirituous 
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liquors in the subdivision, relied thereon, and without which 
they would not have purchased. 

2. That there had not been violations of the covenants 
against mechanical or manufacturing uses in the subdivi¬ 
sion, nor had there been a waiver of, or any acquiescence 
in any waiver of, any violation of said covenants by the 
plaintiffs. 

3. That the covenant against the sale of spirituous liquors 
had not been violated nor had there been any waiver of, or 
any acquiescence in any waiver of, any violation of said 

covenant by plaintiffs. 

62 4. That the covenant prohibiting the erection of 

buildings out beyond the building restriction line had 
been violated at some places in the subdivision. 

5. That the covenant involving the building restriction 
line and the one against the sale of liquor are severable 
and independent. 

6. That the covenants in the deeds did not prohibit busi¬ 
ness as such, but only those which were either manufactur¬ 
ing or mechanical. 

7. That the neighborhood in the subdivision had not so 
changed as to render it inequitable to enforce the cove¬ 
nant against the sale of spirituous liquors. 

8. That the words “spirituous liquors”, as used in the 
covenant in the deeds, meant liquors containing spirits and 
was intended to prevent the selling in that subdivision of 
not only what is commonly called “hard liquor” like 
whisky, gin, brandy, but also included wine and beer. That 
the object of the covenant was to prevent the sale of intoxi¬ 
cating liquors. 


Conclusions of Law: 

1. That the plaintiffs are not guilty of laches. 

2. That the plaintiffs are entitled to a decree for an in¬ 
junction. 

3. The injunction may be suspended until the Court of 
Appeals shall have passed upon the case. 

4. That the defendants pay costs. 


ALFRED A. WHEAT, 

Chief Justice. 

To each of the findings of fact and the conclusions of law 
the defendants have each objected, and said objections 
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being overruled, the defendants are each allowed an ex¬ 
ception. 

ALFRED A. WHEAT— 

Chief Justice. 


63 Final Decree 

Filed February 11 1938 

* • • 

Upon consideration of the bill of complaint filed herein 
for an injunction and the answers of the defendants, the 
testimony taken in open court, and the findings of fact and 
conclusions of law filed on the 11th day of February, 1938, 
it is, bv the Court, this 11th dav of February, 1938, 
ADJUDGED, ORDERED and DECREED that the 
prayers of said bill of complaint are granted to the extent 
that the defendants and each of them, be, and they hereby 
are, enjoined from selling spirituous liquors in the sub¬ 
division created by John Sherman, described and set forth 
on the plats recorded in the office of the Surveyor for the 
District of Columbia on June 14, 1890, in Liber Governor 
Shepherd at pages 157 and 158, respectively, provided, how¬ 
ever that should an appeal be taken from this decree, its 
effect shall be suspended until the final determination of 
this cause in the event an appeal from this decree be pros¬ 
ecuted. 

By the Court: 

ALFRED A. WHEAT— 

Chief Justice 

The defendants and each of them jointly and severally 
object and except to the aforegoing decree and give notice 
in open court of their intention to appeal to the United 
States Court of Appeals for the District of Columbia and 
accordingly the Court fixes the undertaking on appeal in 
the maximum penalty of One Hundred Dollars ($100.00) 
which surety to be approved by the Court, or in lieu of said 
undertaking Fifty Dollars ($50.00) in cash. 

ALFRED A. WHEAT— 

Chief Justice 
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64 Memoranda 

MARCH 4-1938. 

Bond ($100) on appeal approved and filed. 


MARCH 5-1938. 

Time to file Statement of Evidence extended from time 
to time to April 19, 1938. 


APRIL 19-1938. 

Statement of Evidence (duplicate) and notice—filed. 


Assignments of Error 

Filed April 26 1938 

# # • 

The Court erred: 

1. In permitting the plaintiff Boteler to testify over the 
objection and exception of the defendants that the value of 
the property would be lessened by reason of the sale of 
liquor within the subdivision. 

2. In sustaining the objection of the plaintiffs and refus¬ 
ing to permit the examination of the plaintiff Boteler con¬ 
cerning negro occupancy immediately outside the sub¬ 
division. 

3. In sustaining the objection of the plaintiffs and refus¬ 
ing to permit the examination of the plaintiff Boteler con¬ 
cerning negro occupancy on streets within the subdivision. 

4. In sustaining the objection of the plaintiffs and in re¬ 
fusing to permit examination by the defendants of the 
plaintiff Boteler concerning the laches of the plaintiffs. 

5. In sustaining the objection of the plaintiffs and refus¬ 
ing to permit the plaintiff Boteler to be interrogated con¬ 
cerning the inquiry made by him to ascertain 

65 whether the covenant against the sale of spirituous 
liquors -was violated by the sale during prohibition 
of intoxicating liquors at the drug store at 14th and Clifton 
Streets. 

6. In sustaining the objection of the plaintiffs and refus¬ 
ing to permit the plaintiff Boteler to be interrogated 
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whether liquor was sold on prescription during prohibition 
at Judd’s Drug Store. 

7. In sustaining the objection of the plaintiffs and re¬ 
fusing to permit the witness Bowie to testify concerning 
the extent to which the influx of colored people has had a 
depressing effect upon the value of residential property 
within the subdivision. 

8. In sustaining the objection of the plaintiffs and refus¬ 
ing to permit the witness Bowie to testify as to whether or 
not the saloon prior to prohibition prevailed in the District 
of Columbia. 

.0. In sustaining the objection of the plaintiffs and in re¬ 
fusing to permit the witness Samuel A. Friedman to tes¬ 
tify concerning colored occupancy immediately outside of 
the John Sherman Subdivision. 

10. In sustaining the objection of the plaintiffs and in re¬ 
fusing to permit the witness Samuel A. Friedman to tes¬ 
tify concerning colored occupancy within the John Sher¬ 
man Subdivision. 

11. In striking the testimony of the defendant George 
Jameson over the objection and exception of the defen¬ 
dants concerning the colored occupancy of a house at 1245 
Kenyon Street, X. W. owned by the witness. 

12. In sustaining the objection of the plaintiffs to the 
questions propounded to the defendant Barney Goldstein 
as to the salability of his business prior to his taking in 
liquor. 

13. In refusing to make the Findings of Fact and Con¬ 
clusions of Law requested by the defendants. 

66 14. In refusing to dismiss the Amended Bill of 

Complaint. 

15. In refusing to make Findings of Fact upon each of 
the issues requested by the defendants. 

16. In including a recital in paragraph five of the Find¬ 
ings of Fact and Conclusions of Law that in the beginning 
the subdivision was used almost exclusively for residential 
purposes. 

17. In including a recital in paragraph five of the Find¬ 
ings of Fact and Conclusions of Law that protests were 
made when the first defendants to engage in the liquor 
business applied for their licenses. 
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18. In finding that plaintiffs relied upon the covenants 
in the purchases of their properties. (Finding of Fact 
No. 1) 

19. In finding that there have been no violations of the 
covenants against mechanical or manufacturing uses, and 
no waiver or acquiescence in any violations of said cove¬ 
nants. (Finding of Fact No. 2) 

20. In finding that the covenant against the sale of spiri¬ 
tuous liquors had not been violated and that the plaintiffs 
had not waived or acquiesced in any violation of said cove¬ 
nant. (Finding of Fact No. 3.) 

21. In finding that the covenant prohibiting the erection 
of buildings beyond the building restriction line had been 
violated in some places. (Finding of Fact No. 4.) 

22. In finding that the covenants are severable and in¬ 
dependent. (Finding of Fact No. 5.) 

23. In finding that the neighborhood in the subdivision 
had not so changed as to render it inequitable to enforce 
the covenant against the sale of spirituous liquors. (Find¬ 
ing of Fact No. 7.) 

24. In finding that the words “spirituous liquors’’ as 
used in the covenant in the deeds, meant intoxicating 
liquors, containing spirits, and included wine and beer. 

(Finding of Fact No. 8.) 

67 25. In holding that the plaintiffs were not guilty 

of laches. (Conclusion of Law No. 1) 

26. In holding that the plaintiffs were entitled to a decree 
for an injunction. (Conclusion of Law No. 2.) 

27. In making and entering the Findings of Fact and 
Conclusions of Law, dated February 11,1938. 

28. In granting the injunction against the defendants. 

29. In signing and entering the final decree dated Feb¬ 
ruary 11, 1938. 

ALFRED M. SCHWARTZ 
JOSEPH T. SHERIER 
THOMAS X. DUNN 
LAURA M. BERRIEN- 
FRANK S. PALADINI 
Attorneys for Defendants. 
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Service of a copy of the aforegoing Assignments of 
Error acknowledged this 25th day of April, 1938. 

JAMES C WILKES 
J. E. A. 

JAMES E ARTIS 
Attorneys for Plaintiffs. 


Memorandum 

June 10-1938. 

Time to file transcript of record in United States Court 
of Appeals extended from day to day, to and including 
January 20, 1939. 


District Court of the United States for the District of 

Columbia 

Saturday, January 14, 1939 

The Court resumes its session pursuant to adjourn¬ 
ment, Mr. Justice Cox, presiding. 

• • • 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their at¬ 
torneys present to the Court their Statement of Evidence 
taken at the trial of this cause, and pray that the same be 
signed and made of record, nunc pro tunc, which is hereby 
accordingly done. 

ALFRED A. WHEAT, 

Chief Justice. 


68 Designation of Record 

Filed March 19 1938 

• • * 

The clerk of the court will please include in the tran¬ 
script of record on appeal the following: 

1. May 29, 1934. Memo. Original bill of complaint filed. 

2. April 29, 1935. Amended bill of complaint. 

3. July 18, 1934. Answer of defendant Alice Frank. 
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4. May 27, 1935. Answer of defendant Marie Lynch. 

5. May 29, 1935. Answer of defendant Marcus S’. Smith. 

6. June 20,1935. Answer of defendant George Garoufes. 

7. June 30, 1935. Answer of defendant Caterina Scag- 
nelli. 

8. September 10, 1935. Answer of defendants O’Don- 
oghue. 

9. October 31, 1935. Answer of defendant George 
Jameson. 

10. November 4, 1935. Answer of defendant Biagio 
Ambrogio. 

11. November 19, 1937. Amendment to answer of 
Caterina Scagnelli. 

12. November 19, 1937. Amendment to answer of 
George Garoufes. 

13. November 24, 1937. Answer of H. Rozier Dulany, 
Jr. 

14. November 24, 1937. Answer of defendant Barney j 
Goldstein. 

15. February 11, 1938. Findings of fact and conclu¬ 
sions of law. 

16. February 11, 1938. Final decree and notation of 
appeal. 

17. March 4, 1938. Memo, of undertaking for costs filed 

18. March 5, 1938. Memo, extending time to March 30, 
1938 for filing statement of evidence. 

69 19. This designation of record. 

20. Assignments of error. 

21. Statement of evidence. 

THOMAS X. DUNN 
Attorney for defendants O’Donoghue. \ 

ALFRED M. SCHWARTZ 
Attorney for defendant Smith. 

JOSEPH T. SHERIER 
Attorney for defendants, Lynch, Dulany 
and Goldstein. 

LAURA M. BERRIEN 
Attorney for defendants Scagnelli 
cmd Garoufes. 

ALICE FRANK 
defendant. 
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Service of a copy of the aforegoing designation of rec¬ 
ord acknowledged this 18th day of March, 1938. 

JAMES C WILKES 
J. E. A. 

JAMES E. ARTIS 
Attorneys for plaintiffs. 


70 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 69 both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57236 in Equity, 
wherein George H. Brown et al are Plaintiffs and George 
Jameson et al are Defendants, as the same remains upon 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court at the City of Wash¬ 
ington in said District, this 17th day of January, 1939. 

C E STEWART, 

(Seal) Cleric. 

71 In the District Court of the United States for 

the District of Columbia 
Holding an Equity Court 
Equity No. 57-236 

George H. Brown, et al.. Plaintiffs. 

—vs— 

George Jameson, et al. Defendants. 

Notice of Submission of Statement of Evidence 
Messrs. James C. Wilkes 
and 

James E. Artis, 

Denrike Building, 

Attorneys for Plaintiffs. 

Please take notice that counsel for the defendants in the 
above entitled cause will submit to the court for settlement 


f 
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and approval on Monday, May 16th, 1938, at 10:00 o’clock 
A. M. the Statement of Evidence filed herein by the de¬ 
fendants. 

ALFRED M. SCHWARTZ, 

643 Munsey Building 

JOSEPH T. SHERIER, 
1001-15th Street, N. W. 

THOMAS X. DUNN, 

Tower Building 

LAURA M. BERRIEN, 
Southern Building 

ALICE FRANK, 

2917-14th Street, N. W. 

Attorneys for Defendants. 

Service of a copy of the proposed Statement of Evidence 
and the aforegoing notice is hereby acknowledged this 18th 
day of April, 1938. 

JAMES C. WILKES 
JAMES E. ARTIS 
Attorneys for Plaintiffs. 

72 In the District Court of the United States for 

the District of Columbia 

Holding an Equity Court 

Equity No. 57-236 

George H. Brown, et al., Plaintiffs, 

v. 

George Jameson, et al., Defendants. 

Statement of Evidence 

Be it remembered that this cause came on for hearing 
before Mr. Chief Justice Alfred A. Wheat, in Equity Di¬ 
vision No. 1, on November 18, 1937, and the hearing of 
said cause was held on said date, November 19, Novem¬ 
ber 22, November 23, November 24, November 25, Novem¬ 
ber 26, November 29, and November 30, 1937, and the fol¬ 
lowing evidence was adduced and proceedings had: 
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Appearances: 

For Plaintiffs: James C. Wilkes and James E. Artis. 

For Defendants: Alfred M. Schwartz, Joseph T. Sher- 
ier, Jacob N. Halper, Samuel F. Beach, Thomas X. Dunn, 
Laura M. Berrien, and Frank S. Paladini. 

Thereupon the plaintiffs offered in evidence two plats, 
marked respectively Plaintiffs’ Exhibits 1 and 2, filed in 
the Office of the Surveyor for the District of Columbia in 
Book Governor Shepherd, page 137, and in Book Governor 
Shepherd, page 158, and also offered in evidence as Plain¬ 
tiffs’ Exhibit 3 the official District of Columbia plat show¬ 
ing the existing highway plan which said plan shows out¬ 
lined in heavy black the location and boundaries of the 
John Sherman Subdivision, to which the covenants re¬ 
ferred to in the Bill, are alleged to apply. The plats were 
received in evidence and are as follows: 


1 


' “ . 
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76 John Marshall Boteler, one of the plaintiffs called 
as a witness on his own behalf, testified on direct 

examination as follows: 

I am the owner of and reside at 1111 Clifton Street, 
Northwest, and have owned and resided in this property 
continuously since 1910. The house is directly across from 
Central High School. When 1 bought the house I was ac¬ 
quainted with the covenants applicable to the John Sher¬ 
man Subdivision, and in determining to purchase the prop¬ 
erty, my wife, who is now deceased, and I gave considera¬ 
tion to and went over thoroughly the fact that there was a 
restriction in the title to the property against the sale of 
spirituous liquors, and this formed very much a part of 
the consideration for which I paid. 

Q. In your opinion, is the market value of your prop¬ 
erty affected by the sale of spirituous liquors in the John 
Sherman Subdivision? 

To which question the defendants objected upon the 
ground that the witness was not shown to be qualified to 
testify as an expert to the said value, but the said objec¬ 
tion was overruled, to which the defendants excepted, and 
which exception was, by the Court, then and there noted 
and allowed each of the defendants. 

Witness: That property has been very desirable there 
for people in connection with Central High School, which 
is right across the street from it, and I have had a number 
of applicants to purchase the house for a home, because 
they had daughters in Central High School, or sons, and 
they wanted to be close to the school, and if liquor is sold 
there, I feel they would not want to get there. It will re¬ 
duce the desirability of having it as a residence. In my 
opinion the value of the property would be lessened by the 
reason of the sale of liquor in this Subdivision. 

From 1920, until the end of the prohibition era, I had no 
personal knowledge of the sale of liquor for medicinal pur¬ 
poses in the drug store at the southeast corner of 

77 14th and Clifton Streets, Northwest. I am pretty 
familiar with the character of improvements 

throughout the John Sherman Subdivision. The improve¬ 
ments on the east side of 14th Street, within the Subdivi¬ 
sion, from Florida Avenue to Kenyon Street have changed 
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materially. The east side of 14th Street was originally a 
residential section all through there and I do not believe 
there was any business on that street from Florida Avenue 
to Kenyon Street until the last few years when business 
started to push up all along 14th Street. There are a lot 
of houses or residences along 14th Street that have not 
been changed. In front of the house on the east side of 
14th Street between Kenyon and Florida Avenue, on the 
first floor or street level most of the property is used for 
business. Between Clifton and Euclid, there are but three 
business properties, from Euclid to Fairmont it is all busi¬ 
ness, and from Fairmont to Girard there is a hotel on the 
corner and a couple of residences in there. From Girard 
to Harvard most of the houses have built out in front of 
them one story stores. I believe there are a couple of 
houses between Girard and Harvard which have not been 
touched yet. Between Harvard and Columbia Road there 
is Hines’ Undertaking establishment, and from Columbia 
Road to Kenyon Street is all business. With the excep¬ 
tions I have stated, I would say that generally speaking 
the 14th Street frontage on the east side from Florida 
Avenue to Kenyon Street is improved on the first floor for 
business purposes. My house is on the north side of Clif¬ 
ton Street, in about the middle of the block between 11th 
Street and 12th Street. With respect to Square 2868 at 
the northeast corner of 14th and Florida Avenue, there is a 
gas station extending to an alley. The balance of the front¬ 
age on Florida Avenue in Square 2868 consists of dwell¬ 
ing with the exception of a store at the corner of 13th 
Street and Florida Avenue. On 13th Street, there is 
78 a delicatessen store in a basement of the Clifton 
Terrace at the corner of 13th Street and Clifton 
Street and this is the only business on 13th Street to Park 
Road. Excluding the 14th Street frontage and the two 
pieces of business property at the northwest corner of 
13th Street and Florida Avenue, and the southwest cor¬ 
ner of 13th and Clifton Streets, Squares 2868, 2866, 2861, 
2860, 2855, 2854, 2849, 2848, and a portion of Square 2843, 
within the Subdivision, are improved by residences and 
apartment houses. I mean by that that on 13th Street and 
the side streets running east and west are made up of resi¬ 
dences and apartment houses. Clifton Terrace Apartment 
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House occupies the south side of Clifton Street from 13th 
to 14th Streets. With the exception of the business re¬ 
ferred to on the east side of 14th Street, the one corner on 
13th and Clifton, all the property in the squares men¬ 
tioned of the subdivision is used and occupied for residence 
purposes. 

Q. Taking the part of the subdivision from 13th Street 
to 11th and from Florida Avenue to Park Road, excluding 
the 11th Street frontage, that is also at the present time 
all residential, is it not? A. It is. 

On the west side of 11th Street between Florida Avenue 
and Clifton Street, which is within the subdivision, is lo¬ 
cated the Central High School grounds and building. It 
is terraced along there. On the southwest corner of Fair- j 
mont there is a little grocery store and the balance of the 
frontage is made up of residences, apartments and houses. 
Between Fairmont and Girard on 11th, there is a Sanitary 
Grocery store and there is an apartment from the alley to 
the corner of Girard Street. From Girard to Harvard on 
the Tvest side of 11th is located the Wilson Normal School 
and grounds. On the southwest corner of Harvard I un¬ 
derstand there is a delicatessen and a shoe repair shop 
next to it. Next is an alley and from the alley to Co- 
79 lumbia Road is located an apartment. From Ken¬ 
yon to Lamont on 11th there are some small stores. 
From Lamont to Park Road there is a vacant lot and a 
gasolene station located on the corner of Park Road and 
11th. With the exception of these commercial uses, which 
I have pointed out, the balance of that subdivision is im¬ 
proved for residential today. In my opinion the best use 
to which my property could put is that of a residence, and 
the best use to which the remaining residential properties 
which are without frontage on 11th and 14th Streets, and 
with the exception of those properties elsewhere which are 
already used for commercial purposes, would be a residen¬ 
tial use. 

On cross-examination, the witness testified as follows: 

In 1910, when I purchased my house, it was in the process 
of construction, nearing completion. We wanted that 
house when it was completed if satisfactory to us, and it 
was completed satisfactorily. In 1910, Clifton Street from 
11th to 13th Streets, was just then being built up and prior 
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to that time it was vacant ground, except for two houses on 
Clifton near the corner of 13th Street. In 1909, on the site 
now occupied by Central High School, that is, from 11th 
Street to 13th Street and Florida Avenue to Clifton, was 
unimproved except for one house. In 1909, the blocks 
from 13th to 14th Streets and Florida Avenue to Clifton 
Street were all vacant ground except for a stone dwelling 
which faced on Clifton Street, setting back in a grove. 
There was also on this property a barn and a stable ad¬ 
jacent to tile stone dwelling. At that time there were no 
buildings at all on the east side of 14th Street between 
Florida Avenue and Clifton Street. In the area north from 
Clifton Street to Euclid Street, and from the east side of 
14th Street to the west side of 11th Street, the only im¬ 
provements were two apartments on 14th Street just north 
of Clifton Street, a frame dwelling on 14th Street, another 
apartment house and three or four houses on the north side 
of Clifton Street, and an apartment house at 13th 
80 and Euclid Streets. Asked how many improve¬ 
ments between 14th and lltli, Clifton and Euclid 
Streets, about that time and whether it was practically all 
vacant ground with one or two exceptions and besides those 
already enumerated, it was not all vacant ground, but 
pretty well built up with comparatively new houses be¬ 
tween five and ten years old. From Euclid Street north 
from the east side of 14th Street to the west side of lltli 
Street, including both the east side of 14th Street and the 
west side of lltli Street, in 1909, Columbia Road and tin* 
side streets were built up with some detached and some row 
houses. This development began to my knowledge, about 
1895 and in 1895 there were a good many houses in there 
then. I wouldn't be sure about them being built by 1895 
but I would say about 1900. About 1900, there were also 
some very handsome detached residences in that area. At 
the present time, at the corner of 14th Street and Florida 
Avenue, fronting on Florida Avenue and running back to 
an alley, there is a gasoline station and I have been in 
there and bought gas and l have noticed that it has grease 
pumps and racks and other mechanical appliances custom¬ 
arily used in a gas station. Next to this gas station on 
14th Street, there is now a large building which, when it 
was originally put up, I understood it was intended for a 
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storage warehouse and next door to this building on the 
east side of 14th Street is another gasoline station, located 
at the southeast corner of 14th Street and Belmont at 
which they have grease pumps, mechanical lifts and other 
appliances usually located at gasoline stations. 

■ Mr. Wilkes. May it please the Court, the words “me- 

^ chanical appliances” are used. I submit that in framing 

his questions Mr. Schwartz ought to designate just what 
he means to draw out of this witness. Mechanical appli¬ 
ances might mean something to one person, and something 
else to another. 

The Court. I suppose we all know what an ordinary 
». gas station is. 

81 Mr. Schwartz. This is a regular service station. 
By the Court: 

Q. Is it just an ordinary gasoline station, or is there 
something peculiar about it ? 

* Witness: There is a gasoline station, and then, as I un¬ 

derstand, they grease cars there, and that is all I know 
about that station. I don’t know whether they wash there 
or not. 

By Mr. Schwartz: 

Q. You have seen the automatic lifts, have you not? 
Witness: Not in there. They may be there; I have 
never noticed them. 

Witness: Crossing Belmont Street, on the east side of 
14th Street, at the northeast corner, there is another gaso¬ 
line station which has been there for several years. 1 know 

that a convevor svstem laundrv for automobiles is one 
* * 

where your car is pulled in and hooked onto a chain and 
while thus being pulled along is washed, but I don’t know 
whether there is such a laundry system for automobiles at 
this station. I do not know how 14th Street, from Florida 
Avenue to Belmont Street, is zoned, but I had understood 
it was “second commercial”. 

82 In the block between Belmont Street and Clifton, 
on the east side of 14th Street, there is also a tire 

store, cleaning establishment, and a used car lot filled 
with second-hand automobiles. My house is six doors from 
11th Street in the block between 11th and 12th Streets, on 
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Clifton Street. This block is built up with a solid row of 
houses. The north side* of Clifton Street, from 12th to 
l.'lth Streets, except where there* is an apartment house 
fronting on 13th Street the side of which extends on Clif¬ 
ton, is built up with row houses. The nearest place of busi¬ 
ness of any of the defendants to my house is the drug store 
operated by the defendant Marcus S. Smith, at the south¬ 
east corner of 14th and Clifton Streets. I have been in 
and made purchases in this drug store many times. The 
store of the defendant Smith is not visible from mv house 
or from any portion of my property nor is any one of the 
stores of the other defendants visible from any portion of 
my property. When 1 testified that the presence of liquor 
stores adversely affects the value of my property, I did not 
refer to the store of the defendant Smith, but to all liquor 
stores. 

Q. Would you indicate if there is any one store where 
liquor is sold, operated by any of the defendants in this 
Bill, which has lessened tin* value of your property? 

Witness: I do not think that any one particular one has 
harmed it any more than the others. 1 am familiar 
83 with the fact that liquof stores are also on the west 
side of 14th Street. I have been once in the Kit 
Mar Restaurant at the northwest corner of 14th Street 
and Florida Avenue across the street from the .John Sher¬ 
man Subdivision, but 1 have no knowledge whether or not 
spirituous liquors are sold there. 1 drive up 14th Street 
frequently in my car but have never noticed the Xeon signs 
on the place, nor any large Xeon signs in the block between 
Belmont and Chapin Streets on the west side of 14th Street 
advertising liquor stores. I do know that it is being occu¬ 
pied by business but never observed what kind. When I 
testified on my direct examination that the presence of 
liquor stores on 14th Street lessened the value of my prop¬ 
erty, I did not have in mind about liquor stores on the west 
side of 14th Street. 1 was only interested in this covenant. 
1 go up and down 14th Street in my automobile and as a 
rule it is crowded with automobiles but I never paid much 
attention to ihc pedestrian traffic. What 1 try to do is to get 
through without an accident. 1 have had occasion to pur¬ 
chase in stores on 14th Street in the evening, but 1 never 
noticed whether the pedestrian traffic was heavy then. I 
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would get what I wanted and leave. 1 am familiar with 
the location of the Arcade Market which is outside of the 
.John Sherman Subdivision and directly opposite a row of 
stores fronting on 14th Street also just outside the Subdi¬ 
vision in Square 284M. in the rear of those stores there is 
now a parking lot and where this parking lot is now lo¬ 
cated there were formerlv stores on Park Road and on 
Kenyon Street. These stores were torn down within the 
last live years and a parking lot placed there, used to take 
care of the heavy traffic in that section. 1 am familiar with 
the fact that during prohibition intoxicating liquors were 
sold under the prohibition law at drug stores upon pre¬ 
scriptions by physicians and under permits issued by the 
Treasury Department, and the fact that prescription whis¬ 
key for medicinal purposes was obtainable in drug stores 
was pretty generally known during prohibition. In answer 
to whether 1 had seen the display windows of the drug 
store in the Clifton Terrace Apartment at 14th and Clifton 
Streets, 1 had not paid much attention to it; I only know 
there was a drug store there. In answer to whether or not 
1 have noticed when 1 went into the drug store signs placed 
there at different times which state: “we lill prescriptions 
for whiskev under the National Prohibition Act'*, 1 could 
not tell you what those signs were as I do not know what 
the wording was on them. 1 have seen the signs around. 

I have seen the signs around but I don’t recall the 
84 wording. My house at 1111 Clifton Street is onlv a 
few doors from lltli Street. 

Q. How near to you is the closest negro family? 

Mr. Wilkes: 1 object. 

Witness: I do not know. There are none in our block. 


By Mr. Schwartz : 

Q. 1 am speaking about lltli Street. A. I do not know 
that, even. 

Q. Don't you know, Mr. Boteler, that right across lltli 
Street, on the east side, between Clifton and Euclid, there 
are several negro families living? 

Mr. Wilkes: May I please the Court, I submit that he is 
dealing, in the first place, with an area outside the Subdi¬ 
vision: and in the second place, he is dealing with some¬ 
thing which is no part of the controversy here, to wit: the 
occupancy of property by colored. 
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The Court: I do not believe we can go into the colored 
situation. 

Mr. Schwartz: Your Honor thinks I should not go into 
that ? 

The Court: I do not think so. 

By Mr. Schwartz: 

Q. Within the Subdivision, now, that is, on the west 
side of 11th Street between Clifton, which is the street on 
which you live, and Euclid, is it not a fact that negroes 
live ? 

Mr. Wilkes: Just a moment. I object to that, your 
Honor. 

The Court: I will sustain the objection. 

Mr. Schwartz: Your Honor will allow an exception on 
behalf of all the defendants? 

The Court: Yes. 

Mr. Schwartz: I assume that your ruling on the ques¬ 
tion of examining him with respect to negro occupancy on 
other streets within the Subdivision would be the same? 

The Court: Yes. 

Mr. Schwartz: In order to keep the record straight, may 
we make this offer of proof: That we will show by 
85 his testimony that negroes now live within the Sub¬ 
division in houses on 11th Street, Euclid Street, 
Florida Avenue, Girard Street, Harvard Street, and one 
family on 13th Street near Fairmont. We also want to in¬ 
quire of the witness, if your Honor please, whether or not 
there was any negro occupancy in the Subdivision in 1910. 
I assume your Honor will make the same ruling. 

Mr. Wilkes: If the Court please, I submit a tender on 
cross-examination is not proper procedure. If he wants 
to make that tender, it is part of his own case. 

Mr. Schwartz: I am stating what we expect the witness 
to answer. 

The Court: There is not anything in the deed, is there, 
about colored? 

Mr. Wilkes: No. 

Mr. Schwartz: No, sir. 

Mr. Wilkes: There is nothing pleaded in the answers 
about the colored situation either, your Honor. 
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Mr. Schwartz: It all goes to the general scheme. May 
we have an exception ! 

The Court: It is opening up a field of inquiry that is 
not within the issues here. 

Mr. Wilkes: In the first place, I do not know what the 
facts are; and in the second place, we are given no notice 
by the answers that any such testimony was contemplated. 
We do not believe it is pertinent to our case; and, lastly, I 
submit that a tender of which they would prove by a wit¬ 
ness on cross-examination is not proper. 

The Court: I will sustain that objection, and give an ex¬ 
ception to all the defendants. 

In 1910, when I bought my house, I don’t believe there 
was a store on 11th Street or on 14th Street within the 
Subdivision. In 1910, the store now at the corner of 13th 
Street and Florida Avenue had not yet been built. To the 
best of my knowledge, in 1910 there were no stores any¬ 
where within the .John Sherman Subdivision. I am familiar 
with the location of the off-sale liquor store conducted by 
defendant, George Jameson, on 14th Street just 
86 south of Harvard Street. Before the building was 
occupied by Mr. Jameson with his present business, 
there was an iron frame of an incomplete building there 
for a long time. My house is about five or six blocks from 
Mr. Jameson’s place of business. I said on direct exami¬ 
nation that the value of my property had depreciated by 
reason of the presence in this Subdivision of liquor estab¬ 
lishments, and I would say that the presence of the liquor 
establishment of Mr. Jameson at 14th and Harvard Streets 
has affected the value of my property in the same sense as 
the liquor establishment at 14th and Clifton Streets. The 
question of the distance of the liquor stores from my home 
is of no importance with respect to the value or depreciated 
value of my property, and I would say that a liquor estab¬ 
lishment at the northernmost point of this Subdivision 
would likewise affect my property as much as an establish¬ 
ment located at the most southern point provided there 
a covenant which embraced the whole Subdivision. Dis¬ 
tance is not an element. 

Q. Now, just why is not distance, or in what manner 
does distance not affect the value of the property? A. 
When I bought that property there was a covenant pro¬ 
hibiting the sale of spirituous liquors. 
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Q. Within this subdivision? A. Within that subdivision. 
That was one of the reasons we bought there. If it had 
not been for that we would not have bought it; and the 
object is to keep that covenant on there so it will not—so 
that the section will not be ruined by the sale of liquor. 

Q. You say that distance does not have any affect on the 
covenant, so far as values are concerned, so long as the 
liquor place and the property are embraced within the 
same Subdivision. Now, in what manner does the presence 
of the liquor establishment affect the value of the prop¬ 
erty? A. It violates the contract that we bought the 
87 property under, that there was no liquor to be sold 
in that vicinity. I would say that my property has 
depreciated in value by reason of the abstract violation of 
the covenant without any other conditions or circum¬ 
stances. 

Q. But it is not a fact that the liquor establishment is 
obnoxious? 

Mr. Artis. He did not say that. 

By Mr. Halper: 

Q. Or has a tendency to draw an undesirable class of 
persons? That is not the point, is it? A. That is one of 
the points. 

Q. That is one point? A. Yes. 

Q. Then would not distance play a part in that ? A. Not 
if it was in the covenant, it would not. 

Q. Suppose—did you finish? A. Yes. 

Q. Suppose, Mr. Boteler, vour property had depreciated 
in value because of the presence of a liquor establishment 
and because of the presence at that place of obnoxious per¬ 
sons, persons who disturbed the peace, undesirable per¬ 
sons: would you not rather have that establishment some 
distance awav from vou than close to vou? A. I would ob- 

w t * 

ject to the obnoxious persons there as well as the liquor. 

Q. Regardless of the distance? A. Yes. 

Witness: The properties of the other plaintiffs are lo¬ 
cated on Euclid Street. I think the presence of Jameson’s 
liquor establishment at 14th Street near Harvard Street 
seriously affects the value of the properties of the other 
plaintiffs, and this would be true if it were located at 
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88 the northern boundary of the Subdivision. Distance 
plays no part in this at all. 

By Mr. Halper: 

Q. Do you recall applications made by any of these de¬ 
fendants to the Alcohol Beverage Control Board for per¬ 
mits to operate liquor establishments? 

Mr. Wilkes: I object upon the ground that it is not re¬ 
sponsive to anything that has been asked on direct exami¬ 
nation. 

Mr. Halper: We have a right on the question of laches 
to cross-examine the plaintiff, rather than to make him our 
own witness, to show any facts which tend to establish our 
defense of laches, whether the plaintiff has testified on di¬ 
rect examination or not. We do not have to show that any¬ 
thing concerning laches was adduced on direct examina¬ 
tion. 

Mr. Wilkes: I do not agree with Mr. Halper. Laches 
is distinctly a defense. We do not have to prove away 
laches, it being no part of our case, and being no part of 
this witness’ testimony on direct examination, I submit 
that it is not proper to examine him with relation to it. 

The Court: I do not think it is proper. You, Mr. Hal¬ 
per have a right to prove, of course, I would say—well, it 
is a matter of record when the suit was brought and it will 
probably appear sometime in the testimony, when the 
liquor establishments were opened. 

Mr. Halper: They charge in the Bill of Complaint that 
they filed this suit immediately they learned of violations. 
Now, that is party of their case and we should be permitted 
to show that he did not file his suit promptly. 

Mr. Wilkes: We have other evidence on that point but 
not from this witness. This witness has not testified to 
anything having to do with laches. 

The Court: I will sustain the objections, and allow all 
defendants an exception. 

Witness: I understand spirituous liquors to mean 

89 whiskies that are distilled and aged. 

On redirect examination, the witness further tes¬ 
tified as follows: 

At no time during prohibition did I ever see any sign in 
the drug store at 14th and Clifton Streets, indicating that 
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liquor or spirituous liquors were on sale. I have noticed 
some kind of a sign in the drug store but I never paid any 
attention to it. I never read the signs in the store. I went 
in there, bought what I wanted and went out. In the 1100 
block of Clifton Street, where I live, seven or eight of the 
ten houses in that block are occupied by the owners. When 
I purchased this property and saw that the covenant pro¬ 
hibited the sale of spirituous liquors, it meant the same 
thing to me as intoxicating liquors as I have explained. 

On re-cross examination, the witness further testified as 
follows: 

I knew that during the effective dates of the National 
Prohibition Act, liquor was sold in some drug stores on 
prescription but not all, and I understood that drug stores 
were a source from which liquor could be purchased upon 
prescription. 

By Mr. Schwartz: 

Q. Did you ever make any inquiry during the years of 
prohibition, while you were residing in the subdivision, at 
the drug store at 14th and Clifton Streets whether or not 
they were violating the covenant by selling spirituous 
liquors. 

Mr. Wilkes: I object to that. 

90 The Court: I sustain the objection. 

Mr. Schwartz: You will allow me an exception. 

The Court: Yes. 

George E. Brown, one of the plaintiffs, called as a wit¬ 
ness on his own behalf, testified on direct examination as 
follows: ; 

I reside at, and am the owner of, 1357 Euclid Street, 
Northwest, title to which I have held since December 5, 
1919. This property was originally owned by my mother 
and on her death I inherited a one-third interest and sub¬ 
sequently purchased from my brother and sister their two- 
thirds’ interest. This property is on the north side of Eu¬ 
clid Street about four houses east of 14th Street. Among 
my mother’s effects at the time of her death was the origi¬ 
nal deed conveying the property to her and a certificate of 
title from the Columbia Title Insurance Company, and I 
read in them the restrictive covenants, and I considered 
these restrictive covenants prior to my purchase of the 



GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AL. 57 


two-thirds’ interest of my brother and sister, and in con¬ 
nection with the purchase price. I considered that with 
this restriction, the value of the property would be more 
than if it was not in the deed and not protected. I think 
my mother was the original occupant of this property after 
the completion of the building which was around October, 
1898 and I have been acquainted with this property since 
prior to 1900. The building is a three-story and basement 
house setting on a double terrace. They are very pretty 
houses. It is a private residence and there are five or six 
of them in a row and it was sold for and has always been 
used as a private residence in which lived the owner of 
the property. I think the sale of spirituous liquors in the 
John Sherman Subdivision would reduce the fair market 
value of my property because the sale of liquor is an un¬ 
desirable business and if it spreads off 14th Street and 
throughout the rest of the John Sherman tract, it will nat¬ 
urally reduce the desirability for residential property for 
a medium class of people. Considering the actual use of 
the property at the time of the filing of the bill and at the 
present time in the John Sherman Subdivision, in my opin¬ 
ion, the sale of spirituous liquors affects the value of my 
property. Prior to the filing of the Bill, I had no knowl¬ 
edge of the sale during the prohibition period of intoxicat¬ 
ing liquors by the parties operating the drug store 
91 at the Clifton Terrace Apartment House, nor that 
they had the right to do so under the National Pro¬ 
hibition Act. 

On cross-examination, the witness testified as follows: 

I believe the houses in my block on Euclid Street be¬ 
tween 13th and 14th Streets, were built about 1898. My 
first vivid recollection of this neighborhood runs back to 
1912 at which time my parents were then living at 1357 
Euclid Street in this same house. I was then living in 
Massachusetts and came down to visit them about once a 
year around the Christmas holidays, from 1899 to 1912 
when I returned to Washington to again take up my resi¬ 
dence here. From 1914, when I was married, I lived on 
Eye Street between 4th and 5th Streets, Northwest. This 
is a considerable distance away from this Subdivision. • I 
took up my residence at 1357 Euclid Street about 1917 and 
lived there with my brother and sister for two years be¬ 
fore purchasing out their interest in 1919. 
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Mr. Wilkes: Mr. Schwartz, do you want to stipulate 
that at this time the whole Subdivision is entirely built up 
and that portion of the Subdivision which is occupied for 
residential purposes is built up of row houses with the ex¬ 
ception of a scattering few detached houses, six, eight or 
maybe ten detached houses and a few apartment houses. 

Mr. Schwartz: Yes, we will stipulate that. 

Witness: My house is four houses away from 14th 
Street and is as many houses removed from 13th Street 
as approximately half of the numbers from 1301 to 1357, 
that is, all the houses on the north side of Euclid Street 
have the odd numbers and run consecutively from 1301 on. 
My house is something over twenty feet wide and except 
for one detached house that has vacant ground on each side 
of it, the other houses in the block run about the same 
width. The nearest store to my house where spirituous 
liquors are sold is the drug store operated by the defendant 
Smith at 14th and Clifton Streets. I think that the drug 
store at 14th and Clifton Streets is about a half a block 
nearer to my house than Steelman’s Liquor Store, which 
is located outside of the Subdivision on the west side of 
14th Street between Fairmont and Girard Streets. My 
house is a fourteen room house and I occupy all of it with 
my wife except for a few rooms which I have rented out to 
roomers. I have in my house as roomers, a gentleman 
and his wife and two young men. A number of the houses 
in that block are occupied by tenants renting out portions 
of the house to roomers. As to whether this situa- 
92 tion existed generally on the different streets 
throughout the neighborhood; those are large houses 
and there are other occupants, I should judge, than the 
owmers. In 1912 there was no negro occupancy to the best 
of my knowledge, in this Subdivision. I do not have any 
personal knowledge what the situation now is, one way or 
the other, with respect to negro occupancy within the Sub¬ 
division. I have never been in the drug store at 14th and 
Clifton Streets, and I made my purchase of drugs at 
another drug store located at the southwest corner of 14th 
and Girard Streets. I testified that I did not know that 
liquor was being sold in the drug store at 14th and Clifton 
Streets during the days of prohibition as I purchased my 
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drugs always at Judd’s at the southwest corner of 14th 
and Girard Streets. 

Q. That location was more convenient to you ? A. Well, 
Judd’s was an old reliable store, and my physician recom¬ 
mended that prescriptions be filled there. It is strictly a 
drug store. 

Q. Did they sell liquor at Judd’s drug store on pre¬ 
scription, do you know? 

Mr. Wilkes: We have shown by two witnesses that they 
had no knowledge of the sale of liquor for medicinal pur¬ 
poses in this particular drug store within the Subdivision 
during prohibition, because that is set out in the answer 
as one of the items of waiver. We are prepared to submit 
to your Honor authorities to the effect that waiver involves 
knowledge. 

The Court: I will sustain the objection. 

Mr. Schwartz: May we have an exception to your 
Honor’s ruling? 

The Court: Yes. 

Witness: The liquor store of the defendant Smith at 
14th and Clifton Streets is not visible from any part of my 
house, nor are the places of any of the other defendants 
visible from any portion of my property. My house faces 
Euclid Street, has no frontage upon any other street and 
no portion of my lot touches 14th Street. In 1912 the east 
side of 14th Street was used exclusively for residential 
purposes and there was no business occupancy of any kind 
on 14th Street, to the best of my recollection. The change 
in the occupancy of 14th Street from residential to com¬ 
mercial took place during the period between 1912 and 
1920. Prior to 1912 all of the properties on the east side 
of 14th Street now used for commercial purposes 
93 were used for residential purposes. As to the num¬ 
ber of properties at the present time on the east side 
of 14th from Florida Avenue to Kenyon not used for com¬ 
mercial purposes, including apartments, I would say that 
there are two apartments starting at Clifton Street, then 
there is a business place and another small business place; 
then there are two residences, absolute residences, no busi¬ 
ness ; then there is the Denmere Apartment, then the Olym¬ 
pia Apartment. In the Olympia Apartment there is a res¬ 
taurant; then across from Euclid Street there is a Sani- 
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tary Grocery; then there is a residence that sits back and 
in front of the residence there is a store on each side. On 
the long strip of property along 14th Street from Florida 
Avenue to Kenyon Street there are two properties used 
for residential purposes between Euclid and Fairmont, 
then four from Fairmont Street to Girard Street then four 
or five more residential properties from Girard to Kenyon 
Street. I believe that the ratio of business properties to 
residence properties on the east side of 14th Street from 
Florida Avenue to Kenyon would be about six to one. 

Mr. Schwartz: Did you object at any time to the en¬ 
croachment of the building line on 14th Street or the com¬ 
ing in on 14th Street of commercial, mechanical, and manu¬ 
facturing business? 

Witness: In 1919 when I purchased the property the 
condition existed along 14th Street, so I made no protest. 
It was there in actual existence. 

Q. You took no steps after you purchased the property 
to observe this restrictive covenant in your deed was being 
violated? A. I took no personal action. Action had been 
taken prior to that. I took no personal action because the 
condition existed. 

Q. There were encroachments on the building line, and 
there were also mechanical and manufacturing businesses 
opened after you went there in 1919? A. Not to my knowl¬ 
edge. 

94 Q. You mean there have been none opened there 
since 1919? A. There have been businesses opened 
there, yes. I do not know about the construction. 

Q. Did you make any protest or take any action for the 
purpose of defeating the encroachment of business that 
came in after that time? 

Mr. Wilkes: If your Honor please, I must insist on an 
exception here, for two reasons— 

The Court. I will sustain the objection. We have got 
to proceed properly. That is not proper cross examina¬ 
tion. 

Mr. Sherier: We think it is, if your Honor please, on 
this theory, that the whole foundation of the plaintiffs’ 
case is that this is a residential community. I say we have 
a right to probe the witness as to what has occurred there 
right under his nose that had a tendency to change this 
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subdivision, and to ascertain what, if any, steps he has 
taken to prevent that change from being consummated. If 
he has taken none, it is a clear indication that he acquiesced 
in it. 

The Court (after argument): The specific thing here is 
whether or not he may be cross examined as to whether he 
made any protest about the violation of the covenant. I 
do not think he can. 

Mr. Sherier: Your Honor will allow us an exception. 

The Court: Yes. 

Mr. Sherier: In order to have the record clear I will ask 
the witness whether he made any protest after 1919 to the 
establishment of mechanical and manufacturing businesses 
in that subdivision. I assume your Honor’s ruling will be 
the same. 

Mr. Wilkes: I object to that. 

The Court: I will sustain the objection. 

Mr. Sherier: Exception. 

Mr. Schwartz: And your Honor will allow all defen¬ 
dants an exception? 

The Court: Yes. 

95 Thereupon the plaintiff offered in evidence, 
marked Plaintiff’s Exhibit 4, a letter sent by regis¬ 
tered mail on March 12, 1934 to the defendant, Mrs. Alice 
Frank. Said letter was received in evidence and reads as 
follows: 

“March 12, 1934 

Mrs. Alice Frank 

2917 14th Street, N. W., 

Washington, D. C. 

Dear Mrs. Frank: 

Several property owners located in the John Sherman, 
Trustee’s Subdivision, in which the property known as 
2917 14th Street, N. W., is a part, have retained us for the 
purpose of preventing a violation of the covenant apply¬ 
ing alike to 2917 14th Street, N. W., and their own prop¬ 
erty, restricting it against the sale thereon of spirituous 
liquors. 

This is to advise you that if this covenant has been or is 
in the future violated by you, immediate action will be 
brought in the Supreme Court of the District of Columbia,! 
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holding an Equity Court, seeking to have the violation of 
the covenant restrained. 

In the event that you are not the owner of the property, 
it will be very much appreciated if you will send the carbon 
copy of this letter, enclosed, to the owner. 

96 Very truly yours, 

JAMES C. WILKES.” 

Identical letters except showing the addresses of the re¬ 
spective defendants to whom they were addressed, were 
sent by registered mail by James C. Wilkes in his capacity 
as attorney for the persons on whose behalf he subsquently 
filed the Bill of Complaint herein to Marcus Samuel Smith, 
William Feher, Barney Goldstein and George Jameson, 
each of said letters being dated and mailed March 12, 1934. 

Mr. Wilkes: The other parties defendant, to whom regis¬ 
tered letters were not sent had not at the time of the filing 
of the bill of complaint indicated their intention to sell 
intoxicants, but after the original bill of complaint was 
filed, it was discovered that they intended so to do, and 
thereupon an amended bill of complaint was filed joining 
such parties as defendants therein. Defendant No. 6 is 
William Feher. He made application for a permit to sell 
intoxicating liquors opposite the Central High School, in 
Clifton Terrace Apartments, at 13th and Clifton Streets. 
That was turned down by the A. B. C. Board. We have 
taken a judgment pro confess© against him. Also we have 
taken a judgment pro confesso in this case against Defen¬ 
dants Nos. 3, Lyle J. Davis, 10, Emma S. Randall, 11 Fred 
M. Lenilev, and 12, Joseph Pittleman. 

Mr. Dunn: Your Honor, I would like to say at this time 
that we did not receive such a letter. 

Miss Berrien: I should like to state that my clients have 
not received this inquiry. 

Mr. Wilkes: Up to that time they had not applied for or 
procured a license, I believe, to sell any intoxicants upon 
the premises. Is that a fact? 

Miss Berrien: They have not up until the present time. 
They sell only beer and wine. 

97 Mr. Wilkes: Up to that time, as I understand it, 
they had not applied for or received a license to sell 

beer, even. 
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Miss Berrien: They had their first license to sell beer in 
1933. In 1934 they had a license. 

98 Thereupon, the plaintiffs offered, and the Court 
received in evidence, the following Stipulation: 

Stipulation 

It is agreed and stipulated by and between counsel rep¬ 
resenting plaintiffs and counsel representing defendants in 
the above-entitled cause, as follows: 

1. That a subdivision was created by John Sherman, 
which is bounded on the north by the south side of Park 
Road, on the south by the north side of Florida Avenue, 
on the west by the east side of 14th Street, and on the east, 
for the most part, by 11th Street; that its area and bound¬ 
aries are shown by plats recorded in Liber Governor Shep¬ 
herd at Folios 137 and 158. The proerties of the parties 
plaintiff and defendant are all located within and as a part 
of said subdivision. 

2. That after the creation of said subdivision, in every 
deed between 1881 and 1889 from said John Sherman to his 
immediate grantee, covering every foot of privately owned 
ground in said subdivision, there appeared among other 
covenants, the following, in exact or similar language: 

“And the parties of the second part, by accepting this 
deed, covenant and agree to and with the party of the first 
part that when a building is erected upon the said lot herein 
described, it shall not be within thirty feet of the street 
line, nor shall it be used for manufacturing or mechanical 
purposes, nor shall spirituous liquors be sold therein.” 

and that all of said deeds have been recorded at the 

99 Office of the Recorder of Deeds among the Land Rec¬ 
ords of the District of Columbia. That these cove¬ 
nants have been incorporated by reference and otherwise in 
some subsequent conveyances. 

3. That the plaintiff, George H. Brown, is the owner in j 
fee simple of Lot 806, in Square 261, of said subdivision, 
which said lot was conveyed by John Sherman, Trustee, to 
John Joy Edson and Frederick W. Pratt, Trustees, by deed 
dated the 1st day of July, 1884 and recorded in Liber 1098, 
folio 22, one of the Land Records of the District of Colum¬ 
bia, and that the title to said lot has by mesne conveyances 
become vested in said plaintiff; that John M. Boteler is the 
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owner in fee simple of Lot 149 of 89 and 90 of 3, Square 
2865 of said subdivision, which said property was conveyed 
by said John Sherman, Trustee, to Alfred M. Hoyt, by deed 
dated April 3, 1889, and recorded in Liber 1374, folio 461, 
one of the Land Records of the District of Columbia, and 
that title to said property has by mesne conveyances become 
vested in said plaintiff; that the plaintiff, Clifford E. Ket- 
tler, is the owner in fee simple of Lot 81 in Square 2866, 
improved by premises 1316 Euclid Street, N. W., of said 
subdivision, which said lot was conveyed by said John 
Sherman, Trustee, to Arthur E. Bateman, by deed dated 
the 9th day of September 18S5, and recorded in Liber 1141, 
at folio 226, one of the Land Records of the District of Co¬ 
lumbia, and that the title to said lot has by mesne convey¬ 
ances become vested in said plaintiff; that the plaintiffs, 
John H. Stewart and Edie Gertrude Stewart, are the own¬ 
ers in fee simple as joint tenants of Lot 804, Square 2861, 
improved by premises 1353 Euclid Street, N. W., of said 
subdivision which said lot was conveyed by John Sherman, 
Trustee to John Joy Edson and Frederick W. Pratt, Trus¬ 
tees, by deed dated July 1, 1884, and recorded in Liber 
1098, folio 22, one of the Land Records of the District of 
Columbia, and that title to said lot has by mesne convey¬ 
ances become vested in said plaintiffs; that the plaintiff, 
James IV. Crabtree, is the owner in fee simple of Lot 57 in 
Square 2866, improved by premises 1304 Euclid Street, 
N. W., of said subdivision, which said lot was conveyed by 
John Sherman, Trustee, to Arthur E. Bateman, Trustee, 
by deed dated May 25, 18S3, and recorded in Liber 1045 at 
folio 179, one of the Land Records of the District of 
100 Columbia, and that the title to said lot has, by mesne 
conveyances, become vested in said plaintiff. 

4. That the defendant, Marie Lynch, is the contract owner 
of Lots 105 and 109, both inclusive, in Square 2868, im¬ 
proved by premises 2435 14th Street, N. W., and premises 
2420 13th Street, N. W., of said subdivision; that although 
the legal title to said property is in the name of the New 
York Life Insurance Company, a New York corporation, 
it has been agreed in a certain contract dated June 20,1934, 
by and between said defendant, Marie Lynch, and said 
New York Life Insurance Company that if the said defen¬ 
dant, Marie Lynch faithfully performs the covenants and 
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conditions set forth in said contract that the said New 
York Life Insurance Company will then convey to said de¬ 
fendant, Marie Lynch, the legal title to said property last 
mentioned herein; that said lots last mentioned herein 
were conveyed by John Sherman, Trustee, to Amzi L. Bar¬ 
ber, by deed dated the Oth day of August, 1883, and re¬ 
corded in Liber 1058 at folio 123, one of the Land Records 
of the District of Columbia, and that the title to said lots 
has, by mesne conveyances, become vested in the defen¬ 
dant; that the defendant, Marcus Samuel Smith, is the 
tenant of said defendant, Marie Lynch, conducting a drug 
or novelty store at 2435 14th Street, N. W., and is engaged 
in the business, among other things, of selling spirituous 
liquors in and upon said premises; that the defendant, H. 
Rozier Dulanv, Jr., is the owner in fee simple of Lot 857 
in Square 2848, improved by premises 3101 14th Street, 
N. W., of said subdivision, which said lot was conveyed by 
John Sherman, Trustee, to Arthur E. Bateman, by deed 
dated the 9th day of September, 1885, and recorded in Liber 
1141, at folio 226, one of the Land Records of the District 
of Columbia and that the title to said lot has by mesne con¬ 
veyances become vested in defendant; that the defendant, 
Barney Goldstein, is the tenant of said defendant, Dulany, 
conducting a delicatessen store, and is engaged in the busi¬ 
ness, among other things, of selling spirituous liquors in 
and upon said premises; that the defendant Biagio Am- 
brogi, is the owner of Lot 38 in Square 2855, improved by 
premises number 2825 14th Street, N. W., of said subdivi¬ 
sion, which said lot was conveyed by John Sherman, Trus¬ 
tee, to Nelson A. Miles, by deed dated the 26th day of No¬ 
vember, 1886, and recorded in Liber 1208, at folio 410, one 
of the Land Records of the District of Columbia, and 
101 that the title to said lot has, by nesne conveyances, 
become vested in defendant; that the defendant, 
George Jameson, is the tenant of said defendant, Biagio 
Ambrogi, conducting a wine and liquor store and is engaged 
in the business, among other things, of selling spirituous 
liquors in and upon said premises; that the defendant, 
Katherine Scagnelli, is the owner of Lots 20, 21, and 22 in 
Square 2853, improved by premises 2900 11th Street, N. W., 
of said subdivision, which said lots were conveyed by John 
Sherman, Trustee, to Animi A. Thomas by deed dated Feb- 
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ruary 14, 1887, and recorded in Liber 1233, at folio 275, one 
of the Land Records of the District of Columbia, and that 
title to said lots has, by mesne conveyances, become vested 
in said defendant; that the defendant, George Garoufes is 
the tenant of said defendant, Scagnelli, and he is engaged 
in the business, among other things, of selling spirituous 
liquors in and upon said premises; that the defendants, 
Martin F. O’Donoghue and Catherine O’Donoghue, as Trus¬ 
tees as aforesaid, John O’Donoghue and Michael O’Donog¬ 
hue, are the owners of Lot 100 in Square 2849, improved by 
premises 3031 14th Street, N. W., of said subdivision, which 
said lot was conveyed by John Sherman, Trustee, to Eliza 
W. Lippitt, by deed dated the 17th day of May, 1883, and 
recorded in Liber 1045 at folio 149, one of the Land Rec¬ 
ords of the District of Columbia, and that the title to said 
lot has, by mesne conveyances, become vested in said defen¬ 
dant ; that the defendant, Little Tavern Shops, Inc., a Ken¬ 
tucky corporation, is the tenant of said defendant, and is 
engaged in the business, among other things, of selling 
spirituous liquors in and upon said premises. 

5. That between 1919 and 1937, building permits were is¬ 
sued by the Municipal authorities for the District of Co¬ 
lumbia for construction work on the east side of 14th Street, 
N. W., between Belmont Street and Park Road, within the 
subdivision mentioned in paragraph 1 herein, as shown by 
Exhibit “A” attached hereto, and that for the purposes of 
this case, it is agreed that the work authorized by the per¬ 
mits "was completed shortly after the issuance of the re¬ 
spective permits for said work. 
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Exhibit A 


14th Street Between Belmont Street and Park Road 


Premises 

Date 

Owner 

Lt./Sq. 

2415-25 

5/28/25 

Allan E. Walker 

112-117/2868 

2421-25 

7/28/31 

F. W. & P. Co. Inc. 112-117/2868 

2431 

5/31/33 

H. L. Rust Co. 

106/2868 

2437 

6/21/34 

H. L. Rust Co. 

106/2868 

2509-11 

2/18/27 

Harold Keats 

82/2866 

2513 

3/21/23 

G. N. Ray 

825/2866 

2513 

4/30/31 

H. L. Rust Co. 

825/2866 

2515 

5/28/25 

Samuel Segal 

60/2866 

2515 

8/6/26 

Samuel Segal 

60/2866 

2601-07 

10/23/26 

Jacob Zarin 

810/2861 

2601 

8/9/32 

John Korman(Lessee) 810/2861 

2605 

12/13/34 

Sanitary Groc. Co. 

810/2861 

2617-19 

8/23/22 

N. Mezzanotti 

811-12/2861 

2627-29 

6/6/36 

J. G. Dessoulas 

26/2861 

2701-13 

2/15/27 

H. Etclieson 

828/2860 

2801 

3/23/23 

P. J. O ’Hanlon 


2805 

2/2/20 

M. Miller 

28/2855 

2805 

7/21/25 

M. Miller 

28/2855 

2807 

3/4/24 

C. Parsley 

29/2855 

2813 

11/4/21 

Joe Marchi 

32/2855 

2809-13 

3/27/23 

Mrs. E. Kennedy 

30-37/2855 

2817 

3/30/23 

Bernard Leonard 

34/2855 

2819 

7/6/25 

Max Lopatin 

35/2855 

2821 

3/12/26 

J. Kressin 

36/2855 

2811 

12/24/21 

Mrs. M. Hufty 

31/2855 

2811 

3/17/34 

Mrs. M. Hufty 

31/2855 

2825 

8/7/22 

Wm. Walters 

38/2855 
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2825 

10/24/31 

B. Ambrogi 

38/2855 

2827 

4/15/27 

Burdett Stryker 

39/2855 

2827 

3/24/20 

L. M. Byrne 

39/2855 

2901-03 (R) 




11/24/19 

S. H. Hines 

50-1/2854 

2905 

12/30/24 

H. B. Hundley 

50-1/2854 

2901 

7/10/25 

Alice L. Hall 

50-1/2854 

2901-07 

8/20/31 

S. H. Hines 

50-1-2-3/2854 

2901-07 

8/26/31 

S. H. Hines 

50-1-2-3/2854 

2915 

6/10/25 

Mrs. L. J. Davis 

87/2854 

2917 

9/19/27 

W. F. Davis 

87/2854 

2917 

3/27/28 

Barber Motor Co. 

87/2854 

3001 

10/15/29 

Taubman Sup. Co. 

88/2849 

3007 

7/29/29 

Louis P. Gatti 

88/2849 

3009 

10/15/29 

Taubman Sup. Co. 

104/2849 

3013 

12/2/22 

G. N. Ray 

94/2849 

3013 

3/3/23 

G. N. Ray 

94/2849 

3013-15 

6/29/36 

Howenstein Bros. 

105/2849 

3017-23 

5/22/21 

Trinity R. E. Co. 

839/2849 

3031 

7/2/29 

Little Tav. Shops 

100/2849 

3033-35 

2/9/29 

P. J. & M. 




O ’Donoghuc 

101/2849 


Permit 


Cost 


$25,000.' 

8 , 000 . 


60.' 

10,000.1 

18,000J 

800.1 


Build 6 1-story stores 
Remodel into auto laundry 
Cut window- in wall 
Cut opening in side wall 
(2 story brk. frt. add) 

Remodel Apts, and store 
Build 1 2-story brick store 
Erect tile partition 
Build show’ window (Base¬ 
ment) 

1st fl. add. for store 
Addns. & remodeling 4 stores 
Remodel into luncheonette 
Connect show’ window 
Bid. 3 1-story stores and add. 
Remodel 2 stores into 1 
Bid. 5 apts. and stores 450,000, 
Remodel front and build store 2,500, 
Cut open in wall (store and 
residence) 

Build 2-story brk. store 
Build addn. for store 
Front addn. for store 
Alter, and add. for 2 stores 
Remodel for stores and apts. 

Build 2 st. brk. add. for store 
Build 2 St. brk. frt. add. 

Remodel basmt. into store 
Build 2-story addn. 

Remodel and alter 


2 , 000 . 

300. 

14,000. 

200 . 

6,OOo! 

600. 


3,600. 

2 , 000 . 

2 , 000 . 

10 , 000 . 

14,000. 

5,000. 

7.000. 

1 , 000 . 

7,500. 

170. 


Build 2-story store 
Remodel for apts. and store 
Remodel basmt. and add. for 
store 


$8,500.0 


1,000J0C 


7,000.00 


lOOjOC 
4,000 00 


2,000 


Cut party wall, conn, for off. 

Build addn. for store 
C!ut party wall, bus. & dwell. 

Estb. funeral parlor 
Build 1-story funeral parlor 15,000, 
Build frt. add. for store and 
office 

Rebuild show wind, into door 


00 


,0C 


8,000L0C 

300.00 


WVV1 VVV.VV 

Erect beams over show window 390 l0C 


Extend show window 
Built 1 1-story brk. addn. 
Extend show window 
Build 1 2-story store 
Build show wrindow 
Build 2 stores 
Install plate glass 
Build 11-story add. for store 


350.00 

4,000.00 

350.00 

1,200.00 


4,000.00 

178.00 

2,OO0.OC 


Alterations to store 


90Q.00 
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Premises 

Date 

Owner 

Lt./Sq. 

Permit 

Cost 

3035-37 

7/4/32 

P. J. & M. 






O ’Donoghue 

101-2/2849 

Establish gas station 


3035-37 

8/22/32 

P. J. & M. 


Build brk. and stucco gas 




O ’Donoghue 

101-2/2849 

station 

20,000.00 

3101 

6/28/32 

H. R. Dulany, Jr. 

857/2848 

Build 2 show windows and 






door 

500.00 

3103-09 

4/9/25 

W. H. Elliot 

31/2848 

Build 5 stores 

25,000.00 

3111 

4/17/28 

W. L. Gary 

67/2S4S 

Build 2 storv add. (store & 






Off.) 

6,000.00 

3113 

9/15/27 

R. McDonald 

6S/2848 

Addn. and show window 

16,000.00 

3113 

7/29/30 

Judith Steele 

68/2848 

Reconstruct show window 

1,500.00 

3115 

8/8/19 

Nick Ruggiere 

830/2848 

Erect portable show case 


3115 

5/29/22 

Nick Ruggiere 

830/2848 

New show window 

100.00 

3115 

3/16/29 

Nick Ruggiere 

830/2848 

Build frt. add. store and off. 

7,000.00 
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3. 


Premises 

Date 

Owner 

Lt./Sq. 

Permit 

Cost 

3121 

7/20/29 

Est. of E. Baker 

832/284S 

Build 11-story add. off. 

$5,000.00 

3127 

7/15/21 

Park Saw Bank 

833/2848 

Build 2-story add. to bank 

25,000.00 

3201-03 

7/1/25 

A. S. Mattingly 

65/2843 

Change show window 

300.00 

3201-03 


A. S. Mattingly and 






J. M. Gaillant, Tr. 

65/2S43 

Partition one into two stores 

300.00 

< ^79 

2/9/24 

A. S. Mattingly 

820/2843 

Remodel and build add. 

500.00 

"" 79 

1/12/34 

Louis Kaplan 

820/2843 

Cut window 

50.00 

? "79 

1/7/25 

M. B. Cusey 

820/2843 

Build brk. addn. 

900.00 

"279 

5/16/35 

Louis Kaplan 

820/2843 

Cut window 

100.00 

3319 

5/4/27 

Park Fill. Sta. 

65/2843 

Cut window and door 

150.00 

3213 

6/28/30 

Diplom. Coffee Co. 

805/2843 

Build new store front 

1,000.00 



Davidson & Davidson 

805/2843 

Replace doors with show wind. 250.00 

3217 

10/30/23 

A. S. Mattingly 

830/2843 

Addn. and remodel 

2,000.00 


8/28/23 

Wm. McReynolds 

820/2843 

Change show wind. 

4,000.00 

3219 

11/5/37 

Palace Laundry 

820/2S43 

Change show window and door 75.00 


105 Counsel for the plaintiffs and counsel for the de¬ 
fendant, Alice Frank, stipulated that the answer of 
Alice Frank to the original Bill should stand as an answer 
to the Amended Bill. 

Thereupon the plaintiffs rested and the defendants pro¬ 
ceeded to offer proof. 

The defendants offered and the Court received in evi¬ 
dence the following Stipulations: 

Stipulation 

It is agreed and stipulated by and between counsel repre¬ 
senting plaintiffs and defendants in the above-entitled 
cause, that about April, 1921, the partnership composed of 
Hyman Colodny, Isaac Sugar and Benjamin Bialek pur¬ 
chased from one Charles B. Campbell the drug store busi¬ 
ness located in the Clifton Terrace Building West, at the 
southeast corner of 14th and Clifton Streets, N. W. also 
known as 2435 14th Street, N. W., and that from said date 
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and continuously thereafter within the aforesaid premises 
they sold intoxicating liquors, including alcohol, whiskey, 
other distilled spirits and wine under the provisions of the 
National Prohibition Act, and that the sale of said intoxi¬ 
cating liquors, including alcohol, whiskey, distilled spirits 
and wine was continued by Samuel Lichtenstein to whom the 
aforementioned partnership subsequently sold said drug 
store business; that in August, 1926, the defendant, Marcus 
S. Smith, purchased said drug store business, continuing 
the conduct thereof as his predecessors had, and sold within 
the aforementioned premises alcohol, whiskey, other dis¬ 
tilled spirits and wine under the provisions of the National 
Prohibition Act until after the repeal of the 18th Amend¬ 
ment to the Constitution of the United States, and until the 
issuance to him on March 3, 1934 of a Retailer’s License, 
Class A, by the Alcoholic Beverage Control Board of the 
District of Columbia, pursuant to the provisions of the Act 
of Congress approved January 24,1934 (48 Stat. 319); that 
there is attached herewith as a part of this Stipulation, 
sample copy of the permits issued annually by the Treasury 
Department of the United States and which permits were 
regularly issued each year by the Treasury Department to 
the permitee, Marcus S. Smith, and his predecessors in busi¬ 
ness hereinbefore mentioned, and who, pursuant thereto, 
engaged in the sale of, and did sell, alcohol, whiskey, other 
distilled spirits and wine from 1921 to March 3,1934. 

106 Renewal 

Serial No. Permit Baltimore D. C. I. 2083 (To be 
filled in by the Administrator) 

Application for Permit under the National Prohibition Act, 
as Amended and Supplemented, and Regulations Is¬ 
sued Thereunder 

July 10th, 1929 

To THE PROHIBITION ADMINISTRATOR, 

7th Administrative District. 

The undersigned,* Marcus S. Smith Trading as M. S. 
Smith Pharmacy, (sole owner, corporation, partnership) of 

* Full name of applicant. If a copartnership, the firm name must be given, 
followed by the names of all the members. If a corporation, the corporate name 
and the State under the laws of which organized should be stated, together with 
the address of the principal office. 
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14th & Clifton Sts., N. W., Washington, D. C. (Office ad¬ 
dress) now engaged in or intending to conduct business as 
Retail Druggist at? (Drug Store) 14th & Clifton Streets, 
N. W., Washington, D. C. (Complete address and descrip¬ 
tion of permit premises) hereby makes application for a 
permit to? “All statements made in application for exist 
ing permit and in support of same are still true and the 
same character and quantity of alcohol, whiskey, other dis¬ 
tilled spirits and wine is desired.” 

Penal sum and date of bond: $1,000 May 11th 1926 

§Name and address of registered pharmacist: Charles D. 
Remsberg and Marcus S. Smith 1001-8th St., N. W., Wash. 

||The quantity of intoxicating liquor (as defined in Sec¬ 
tion 1, Title II, of the National Prohibition Act) which may 
be produced or obtained by the applicant during any calen¬ 
dar year (or proportionately for the remainder of the 
calendar year in which the permit herein applied for is orig¬ 
inally issued), shall be the quantity necessary to meet the 
legitimate needs of the applicant for all operations under 
such permit, but not to exceed 40 wine gallons of alcohol; 

and 120 wine gallons of whisky;.wine gallons of 

other distilled spirits; and 80 wine gallons of wine and al¬ 
coholic preparations fit for beverage purposes; Provided, 
however. That the applicant shall not possess more than 
25 per cent of the maximum annual allowances above stated 
at any one time.** 

The applicant fully understands that the permit to be is¬ 
sued hereon will contain the following stipulations and con¬ 
ditions, all of which he promises will be faithfully observed 
and performed, and that any act done or omitted to be done 
contrary to the terms and intent of such stipulations and 
conditions, or any misrepresentation of any fact found to 

f Exact location of the place of business for which permit is desired, giving 
street and number, if any; otherwise the best description possible. 

$ State concisely in separate paragraphs all acts desired under permit and 
all purposes for which permit is applied for, referring to section of regulations 
relating thereto. 

§ The name of the registered pharmacist through whom intoxicating liquors 
are to be sold at retail must be given. 

|| Entries must be made in this paragraph when application is for permit to 
manufacture, sell, use, import, or export intoxicating liquor. 

** Not to exceed 50 per cent; not applicable to “A” permits to operate 
bonded wineries, fruit distilleries, and rum distilleries, “J” permits, 
permits to manufacture preserved sweet cider or vinegar from cider, and “P” 
permits for the storage of spirits in bond in concentration warehouses. 
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have been made in securing the permit, shall be deemed a 
lack of good faith in conforming to the provisions of the Na¬ 
tional Prohibition Act, as amended and supplemented, and 
shall constitute good cause for the issuance of a citation 
and the revocation of said permit: 

1. That he and all persons employed by him in any connec¬ 
tion with such permit privileges, and all other persons em¬ 
ployed by him while on the permit premises, will in good 
faith observe and conform to all the terms and conditions of 
said permit; all laws of the United States relating to the 
manufacture, taxation, and control of, and traffic in, intoxi¬ 
cating liquors; all regulations made pursuant to law which 
are now, or may hereafter be, in force; and all the liquor 
laws of the State in which the permittee’s business is lo¬ 
cated and of all States in which the permit privileges may 
be exercised. 

2. That he will provide and maintain, on the premises de¬ 
scribed herein and covered by any permit issued hereon, a 
safe and secure place of storage for all intoxicating liquors 
possessed under authority of such permit, same to be of 
sufficient capacity to hold the maximum quantity of intoxi¬ 
cating liquors which may be so possessed by applicant at 
any one time, and to be kept under lock and accessible only 
to the applicant and his responsible agents, and to be sub¬ 
ject to inspection and approval of the Administrator; de¬ 
scription of said place of storage being as follows: 

STORAGE: Steel Cabinet in room next to Prescription 
Department Dimensions 72 x 36 x 18 inches. Capacity 15 
cases or 45 Gals, and will absolutely hold this quantity. 

and that all intoxicating liquors received and pos- 
107 sessed by authority of said permit will be stored and 
kept in the above-described place of storage, and in 
no other place except upon approval by the Administrator. 

3. That he will keep the files and records pertaining to 
the business conducted under his permit on the premises 
covered by the permit, and will make all reports required of 
him by law or regulation, and will, upon proper request, 
promptly allow* and permit inspection to be made by any 
official or officer of the Bureau of Prohibition of such files 
and records, and of all the premises and property used for 
or in connection with any operations under said permit, in¬ 
cluding the stocks of intoxicating liquors on hand, and all 
vehicles passing into or out of said premises. 


I 
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4. That the actual management of the business and opera¬ 
tions to be carried on under said permit will be under the 
direct charge and supervision of Marcus S. Smith Prop, of 
the M. S. Smith Pharmacy, whose business address is 14th 
& Clifton Sts., N. W. Washington, D. C.; if a change is made 
in the management of said business and operations, notice 
thereof, stating the name and address of the new or addi¬ 
tional manager, shall be sent by registered mail to the Ad¬ 
ministrator of the district in which the permit was issued; 
if the Administrator, within 15 days after receipt of such 
notice, shall notify the permittee that he disapproves such 
new or additional manager, such change in management 
shall not thereafter be effective as to the permit privileges. 

5. That in the event the application is a corporation, there 
shall be filed with this application an affidavit stating the 
names and business addresses of the officers and directors 
of such corporation and, if required by the Administrator, 
an additional statement showing the name and address of 
each stockholder therein holding as much as 10 per cent of 
the stock of such corporation now issued and outstanding. 
In the event of any change in the officers or directors of 
said corporation, it will immediately notify the Adminis¬ 
trator of the district in which the permit is issued of such 
change. If such change in such officers or directors effects 
a change in the management of its operations under the 
permit, notice thereof must be given to the Administrator 
by registered mail, and such change may become ineffec¬ 
tive as to the permit privileges by the disapproval of the 
Administrator as provided in paragraph 4. 

6. That the permit privileges herein applied for if 
granted shall not be transferred, and in case of sale or 
transfer of the business in connection with which the per¬ 
mit activities are conducted, he will submit to the Adminis¬ 
trator a statement, under oath, showing the name and ad¬ 
dress of the purchaser, and any other person directly or 
indirectly interested in the enterprise, the amount paid for 
the business, the balance due, if any, and how secured. 
That, if applicant is a corporation, and the permit herein 
applied for is granted, any sale, pledge, or other disposi¬ 
tion of its corporate stock which results in transferring 
the control and management of the business of the corpo¬ 
ration shall terminate such permit. That, if applicant is a 
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partnership, the sale of a partnership interest shall be 
deemed to be a sale or transfer of the business. 

The applicant hereby certifies that he and all persons 
interested in the business to be conducted under said per¬ 
mit are duly qualified under the law and regulations per¬ 
taining thereto, to receive the permit priveleges herein ap¬ 
plied for. 

All data, written statements, affidavits, and other docu¬ 
ments submitted in support hereof shall be deemed to be 
part of this application. | 

• M. S. SMITH PHARMACY 
MARCUS S. SMITH j 

Subscribed and sworn to before me this.day ! 

of.,192 


(Name and title of officer) 

! 

Upon consideration of the foregoing application and all 
statements, documents, and evidence submitted therewith, I 
same is.approved. I 


Done at.. this.day 

of.,192 


Prohibition Administrator of the 
.Administrative District. 

Instructions 

This form must be used in making application for any | 
permit privileges under Title II of the National Prohibi¬ 
tion Act, as amended and supplemented, and regulations 
made pursuant thereto, except the privilege of operating 
dealcoholizing plants for the manufacture of beverages 
containing less than one-half of 1 per cent of alcohol. 
(Form 1404A must be used in making application for such 

‘Signature of applicant to be written exactly as in heading. If a copart¬ 
nership, the firm name must be written as above, followed by the signature of 
a partner authorized to sign for the partnership. If a corporation, the cor¬ 
porate name thereof must be written as above, followed by the signature and 
title of an officer duly authorized to sign for the corporation and the impression 
of the corporate seal, if any. 
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permit.) Applications for permit to manufacture alcoholic 
preparations, compounds, and other articles, on formulae 
required to be approved by the Commissioner, must be ac¬ 
companied by Supplemental Form 1404, completed and 
executed as required by regulations. All applications 
must be accompanied by the supporting documents, state¬ 
ments, and other data required by regulations. All applica¬ 
tions must be executed in duplicate, except that an applica¬ 
tion for permit to manufacture preparations, etc., on for¬ 
mulae required to be approved by the Commissioner, an 
application for permit to operate a concentration ware¬ 
house, and an application made by a nonresident of the 
United States for permit to transport, must be executed in 
triplicate. 

The application must state clearly the nature of the per¬ 
mit privileges desired, the kind of intoxicating liquor to be 
authorized thereby, and must contain the information re¬ 
quired by regulations applicable to the particular permit 
applied for in addition to the general conditions and stipu¬ 
lations printed in this form. None of the printed condi¬ 
tions and stipulations in this form may be erased or omit¬ 
ted, and no application will be accepted in which said 
printed conditions and stipulations, or any of them, have 
been erased, changed, or obliterated. 

The application should be accompanied by the bond or 
bonds required by regulations to support the permit ap¬ 
plied for, but if no bond accompanies the application the 
applicant must state therein, or in a supporting statement, 
that a supporting bond is not required by regulations for 
the permit applied for, or, that a supporting bond is on file 
(describing it and stating its effective date), or that the 
necessary supporting bond will be filed on or before a date 
named. 

All applications must be fully completed and executed by 
the applicant; where applications are required in duplicate 
the original shall be verified by the oath of the applicant; 
where applications are required to be in triplicate the 
original and one copy shall be verified by the oath of the 
applicant. 

The applicant is charged with knowledge of the provi¬ 
sions of all regulations relating to the privileges applied 
for and should carefully read the same before filling out 
this form. 
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The application should be filed with the Prohibition Ad¬ 
ministrator for the administrative district in which appli¬ 
cant’s place of business is located. 

An application which is not executed in accordance with 
the above instructions and with regulations relating 
thereto, or which does not contain all the information re¬ 
quired by regulations, will be returned to the applicant 
without action. 

108 Endorsed: Filed Nov 19 1937 Charles E. Stew¬ 
art, Clerk 

Serial No. Baltimore DC-I-2083 Renewal 

Permit Issued Under The National Prohibition Act, as 
Amended and Supplemented, and Regulations Issued 
Thereunder 

Office of Prohibition Administrator, 
7th Administrative District. 

To Marcus S. Smith trading as M. S. Smith Pharmacy, 

14th & Clifton Streets, N. W., 

Washington, D. C. 

Application having been duly presented and approved, 
you are hereby authorized and permitted, subject to the 
conditions hereinafter stated and all provisions of the laws 
relating to intoxicating liquor of any State in which any 
of the privileges herein conferred are exercised, to procure 
intoxicating liquors, and to use and otherwise dispose of 
same, within the limitations and for the purposes herein¬ 
after stated to wit: 

In the manufacture of U. S. P. and N. F. preparations 
unfit for use for beverage purposes. 

In the manufacture of U. S. P. and N. F. preparations 
fit for use for beverage purposes, but only for subsequent 
use in compounding prescriptions or other preparations 
unfit for use for beverage purposes. 

In selling in quantities not exceeding one pint to persons 
not holding permits to purchase when medicated accord¬ 
ing to any one of the four formulae set forth in Article 
11, Section 1117, Regulations 2. 

In compounding medicinal preparations on physicians’ 
prescriptions or otherwise, medicated according to the 
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standards set forth in Article 11, Section 1111 ( d ), Regu¬ 
lations 2, not put up in advance of orders for sale or in 
quantities exceeding five gallons in a period of ninety days. 

In selling retail as such to others holding permits, which 
confer authority to purchase and use intoxicating liquor 
for nonbeverage purposes. 

In dispensing as such on physicians’ prescriptions given 
on Form 1403 in quantities not exceeding one pint of spir¬ 
ituous liquors or one quart of wine in ten days to the same 
persons for nonbeverage purposes, the total alcoholic con¬ 
tent of liquors prescribed not to exceed eight ounces. 

In the manufacture of the preparations listed on appli¬ 
cation dated July 10,1928 and marked “Approved” by this 
office. 

Registered pharmacists: Chase S'. Barton (12-10-29) 
Marcus S. Smith 

The quantity of intoxicating liquor (as defined in Sec¬ 
tion 1, Title II, of the National Prohibition Act) which 
may be produced or obtained by the permittee during any 
calendar year (or proportionately for the remainder of 
the calendar year in which this permit is originally issued) 
shall be the quantity necessary to meet the legitimate needs 
of the permittee for all operations under such permit, but 
not to exceed 40 wine gallons of alcohol, 120 wine gallons 
of whisky,—wine gallons of other distilled spirits, and 80 
wine gallons of wine and alcoholic preparations fit for bev¬ 
erage purposes: Provided , however , That the permittee 
shall not possess more than 19 per cent of the maximum 
annual allowances above stated at any one time. 

The penal sum of the bond required to support this per¬ 
mit shall not be less than $1,000.00. 

109 The following stipulations and conditions shall be 
faithfully observed and perfected, and any act done 
or omitted to be done contrary to the terms and intent of 
such stipulations and conditions, or any misrepresentation 
of any fact found to have been made in securing this per¬ 
mit, shall be deemed a lack of good faith in conforming to 
the provisions of the National Prohibition Act, as amended 
and supplemented, and shall constitute good cause for the 
issuance of a citation and the revocation of this permit: 

1. That the permittee and all persons employed by him 
in any connection with such permit privileges, and all other 
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persons employed by him while on the permit premises, 
will in good faith observe and conform to all the terms and 
conditions of this permit; all laws of the United States re¬ 
lating to the manufacture, taxation and control of, and 
traffic in, intoxicating liquors; all regulations made pursu¬ 
ant to law which are now, or may hereafter be, in force; 
and all the liquor laws of the State in which the permittee’s 
business is located and of all States in which the permit 
privileges may be exercised. 

2. That the permittee will provide and maintain, on the 
premises described herein, a safe and secure place of stor¬ 
age for all intoxicating liquors possessed under authority 
of this permit, same to be of sufficient capacity to hold the 
maximum quantity of intoxicating liquors which may be so 
possessed by permittee at any one time, and to be kept 
under lock and accessible only to the permittee and his re¬ 
sponsible agents, and to be subject to inspection and ap¬ 
proval of the Administrator; description of said place of 
storage being as follows: Steel cabinet in room next to 
Prescription Department. Dimensions: 72 x 36 x 18 
inches. Capacity 15 cases or 45 gals., and will absolutely 
hold this quantity; and that all intoxicating liquors re¬ 
ceived and possessed by authority of this permit will be 
stored and kept in the above-described place of storage, 
and in no other place except upon approval by the Admin¬ 
istrator. 

3. That the permittee will keep the files and records per¬ 
taining to the business conducted under this permit on the 
premises covered by the permit, and will make all reports 
required of him by law or regulation, and will, upon proper 
request, promptly allow and permit inspection to be made 
by any official or officer of the Bureau of Prohibition, of 
such files and records, and of all the premises and property 
used for or in connection with any operations under this 
permit, including the stocks of intoxicating liquors on hand, 
and all vehicles passing into or out of said premises. 

4. That the actual management of the business and oper¬ 
ations to be carried on under this permit will be under the 
direct charge and supervision of Marcus S. Smith, Prop, of 
the M. S. Smith Pharmacy whose business address is 14th 
& Clifton Sts., N. W., Washington, D. C. if a change is 
made in the management of said business and operations, 
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notice thereof, stating the name and address of the new or 
additional manager, shall be sent by registered mail to the 
Administrator of the district in which the permit was is¬ 
sued; if the Administrator, within 15 days after receipt of 
such notice, shall notify the permittee that he disapproves 
such new or additional manager, such change in manage¬ 
ment shall not thereafter be effective as to the permit priv¬ 
ileges. 

5. That if the permittee is a corporation, in the event of 
any change in the officers or directors of said corporation 
it will immediately notify the Administrator of the district 
in which this permit is issued of such change. If such 
change in such officers or directors effects a change in the 
management of its operations under the permit, notice 
thereof must be given to the Administrator by registered 
mail, and such change may become ineffective as to the 
permit privileges by the disapproval of the Administrator 
as provided in paragraph 4. 

6. That the permit privileges herein conferred shall not 
be transferred, and in case of sale or transfer of the busi¬ 
ness in connection with which the permit activities are con¬ 
ducted, the permittee will submit to the Administrator a 
statement, under oath, showing the name and address of 
the purchaser, and any other person directly or indirectly 
interested in the enterprise, the amount paid for the busi¬ 
ness, the balance due, if any, and how secured. That, if 
permittee is a corporation, any sale, pledge, or other dis¬ 
position of its corporate stock -which results in transferring 
the control and management of the business of the corpo¬ 
ration shall terminate this permit. That, if permittee is a 
partnership, the sale of a partnership interest shall be 
deemed to be a sale or transfer of the business. 

The application on which this permit is issued and all 
data, written statements, affidavits, and other documents 
submitted in support thereof, shall be deemed to be part 
of this permit. 

This permit is effective from the date hereof, and will 
remain in force until December 31, 1930, unless revoked, 
suspended, or renewed as provided by law or regulations. 
All provisions of law and regulations relating to permits 
are to be considered part of this permit and to be included 
in the provisions and conditions of this permit. If this 
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permit requires a supporting bond, the failure to keep such 
bond in force will ipso facto terminate this permit; and 
this permit may be revoked, suspended, modified, amended, 
supplemented, extended, or renewed in the manner and for 
the causes set forth in regulations or specifically set forth 
herein, or agreed to by the permittee, or as otherwise pro¬ 
vided by law. 

Dated this 20 day of December, 1929. 

J. F. J. HERBERT 
Prohibition Administrator. 

flg 

110 Stipulation 

It is hereby stipulated and agreed by and between the 
plaintiffs, by and through their attorneys, James C. Wilkes 
and James E. Artis, and the defendants, Caterine Scag- 
nelli and George Garoufes, by and through their attorney, 
Laura M. Berrien, that between 1906 and 1937, building 
permits were issued by the municipal authorities for the 
District of Columbia for construction work on the west side 
of 11th Street, N. W. between Harvard and Monroe Streets, 
within the subdivision mentioned in paragraph 1 herein as 
follows: 


Premises 

Date 

Owner 

Permit 

Cost 

2908-14 

9/16/16 

Frank Scagnelli 

Build 1 story stores 

$3,000.00 

3100-10 

1/8/06 

Louis Steerman 

Build stores 

6,000.00 

3110-14 

7/19/06 

Louis Steerman 

Build 1 story stores 

4,500.00 

10,000.00 

3222-30 

12/2/06 

John J. Moebs 

Build 1 story stores 


It is further stipulated and agreed, for the purpose of 
this case, that the work authorized by the permits was com¬ 
pleted shortly after the issuance of the respective permits 
for said work. 

Stipulation 

It is agreed and stipulated by and between counsel rep¬ 
resenting plaintiffs and defendants in the above-entitled 
cause that defendant, Little Tavern Shop, Inc., at the time 
of the filing of this cause was the holder of Class “C” 
License, to wit, beer under an Act controlling the sale of 
intoxicating beverages in the District of Columbia; that on 
or about January 31, 1937 the Alcohol Beverage Control 
Board denied the application of defendant, Little Tavern 
Shop, Inc., for the renewal of the aforesaid license for rea- 
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SO]! of want of proper toilet facilities; that according to the 
records of the Alcohol Beverage Control Board, defendant, 
Little Tavern Shop, Inc., has no license under the Alcohol 
Act to sell beer or any other liquor, and is not engaged in 
such sale of beer or any other liquor at the present time; it 
is, however, the intention of the defendant, Little Tavern 
Shop, Inc. to procure a license when they have made the 
Improvements which are necessary for the procurement of 
such a license. 

Ill Stipulation 

It is hereby stipulated and agreed by and between coun¬ 
sel for the plaintiffs and the defendants, Caterina Scagnelli 
and George Garoufes, in the above-entitled cause, that 
George Garoufes operates under a Class “B” license is¬ 
sued to him by the Alcoholic Beverage Board of the Dis¬ 
trict of Columbia, which permits the sale of light wine 
and beer in bottles which must not be opened on the prem¬ 
ises, and that beer and light wines only are sold on said 
premises and are not consumed on the premises. 

George Calvert Bowie, called as a witness on behalf of 
the defendants, testified on direct examination as follows: 

I am in the real estate business and secretary of the 
H. L. Rust Co., a real estate company with which firm 
I have been connected since July, 1904. 

Mr. Wilkes: We will concede that Mr. Bowie is qualified 
as a real estate expert and is a very good real estate man. 

Witness: I am very well acquainted with the John Sher¬ 
man Subdivision lying between Florida Avenue on the 
south, Kenyon Street and Park Road on the north, 14th 
Street on the west and 11th Street on the east. I lived in 
this vicinity at 1434 Harvard Street, N. W. from November, 
1914 until January, 1922, during which period I was on 
14th Street daily and during and since that time, in the con¬ 
duct of our business, we have made in that area many 
mortgages and managed a great many properties. In the 
last twenty-five years there has been in the John Sherman 
Subdivision, a decided change on both 14th Street and 11th 
Street from residential use to business use. This change 
from a residential use to a business use started on the east 
side of 14th Street and the west side of 11th Street a little 
more than twenty years ago, and the business occupancy 
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has now absorbed practically all of the 14th Street front¬ 
age and a little less than fifty per cent on 11th Street. The 
14th Street frontage is practically one hundred per cent 
business, reaching from Florida Avenue to Park Road. 
Recently, at the request of the defendant Lynch, 1 made a 
survey of the John Sherman Subdivision, with a view to 
determining the type of business on 14th Street and 
112 11th Street which has supplanted the residential 
use. On the east side of 14th Street, between Florida 
Avenue and Park Road, beginning at Florida Avenue, there 
are gasoline stations, garages,—three gasoline stations 
within the area between Florida Avenue and Clifton Streets. 
The gasoline stations have the usual equipment found in 
these sort of businesses; by that I mean facilities with which 
to grease cars, to elevate them, to inflate tires, mechanical 
devices for the withdrawal of gasoline from storage tanks to 
automobiles. These appliances are operated by electric mo¬ 
tors which operate a pump that removes the gasoline from 
the storage tank and transfers it into an automobile and 
registers the number of gallons sold automatically; and 
there are hydraulic elevators that raise an automobile above 
the head of a mechanic to enable him to get underneath it to 
grease it, pumps incident to the inflating of automobile 
tires and also hand equipment incident to changing tires 
and to do minor adjustments on automobiles. In the ga¬ 
rage at the comer of Belmont Street they have a general 
service repair equipment with all the ncessary tools and 
implements that are needed to assemble an automobile and 
also elevators and a repair shop equipped to do general 
repairs. I think there is an elevator in the storage garage, 
there must be,—it is a three-story building. In the places 
I have mentioned, there are also washing places for auto¬ 
mobiles. In washing the automobiles, the washing is ac¬ 
tually done by hand but the water is applied by a hose 
usually under pressure to enable the removal of dirt more 
easily than just with ordinary city pressure. I didn’t ob¬ 
serve whether there was a mechanical means of washing 
cars, nor whether they are pulled through by a chain. From 
Belmont Street north on the east side of 14th Street, there 
is a group of a half dozen stores, in the block where the 
Clifton Terrace Apartments are,—a grocery store, shoe 
maker shop, a tailor who has mechanical equipment inci- 
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dent to the dry cleaning of clothes, the mechanical appara¬ 
tus that is necessary to work with tumblers in which the 
clothes are cleaned and washed. In the Clifton Terrace 
building there is a valet shop with the usual equipment of 
a tailor shop with pressing machines, and then also there 
is a shoe repair shop that has the usual machines for sew¬ 
ing soles on shoes operated by an electric motor. Contin¬ 
uing north on the east side of 14th Street, you find that 
there is a very wide variety of types of stores, everything 
from laundry agencies almost to department stores. It is a 
very well covered business neighborhood community 
where one can buy almost anything. There is an under¬ 
taking establishment at the corner of Harvard and 
113 14th Street and for many years at 14th and Kenyon 
Streets there was the Park Savings Bank. There 
are also on the east side of 14th Street, grocery stores, 
florists, quite a number of automobile accessory stores, 
radio stores, beauty shops, barber shops, automobile sales 
places, a used car lot just immediately south of Clifton Ter¬ 
race, where used cars are exhibited and approximately a 
half dozen or more places where liquor, beer and wine are 
sold. Almost every type of business can be found in there. 
On the west side of 14th Street, the business is very much 
of the same type and insofar as it covers the same items 
of trade. There are several five and ten cent stores— 
Kresge, Murphy and I think Woolworth have stores there. 
There also are drug stores, restaurants, lunchrooms and a 
theater. In this particular area, from Belmont Street on 
14th, to Kenyon Street, the business is about as intensified 
as it is in any other section until you get right down to 
the heart of the city. There are also liquor establishments 
on the west side of 14th Street, where liquor is sold in 
bottles. I do not know of any places on the west side where 
liquor could be consumed on the premises. I did not ex¬ 
amine the west side of 14th Street as closely as the east. 

In my opinion, I do not think that the sale of liquor along 
14th Street, as it is being sold today, would affect the 
value of property within the John Sherman Subdivision, 
to any great degree. If there were any effect at all, I would 
say it would be a favorable one, inasmuch as it affords an 
opportunity for one living within the subdivision to go on 
14th Street, which is a business area, and purchase most 
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anything, any commodity that he wants. The wider the se¬ 
lection of commodities, the greater convenience to resi¬ 
dents, and therefore there is an advantage accruing to the 
rest of the Subdivision. This may be a small advantage 
but nevertheless it does exist. My above answer refers 
to the effect of the sale of liquor by stores on 14th Street 
upon residential property situated on the east and west, 
and north and south streets within the John Sherman Sub¬ 
division. In answer to the question as to what effect in 
my judgment the right to sell liquor, wine and beer along 
the east side of 14th Street, has upon the value of the prop¬ 
erty, I would say that the fact that one can use that side of 
14th Street for business occupancy adds considerable value 
to that property; and that is true if it is to be used for a 
hardware business, grocery business, as well as a liquor 
business. The amount of rent that one would pay for any 
given number of square feet of store space is approxi¬ 
mately the same for either type of occupancy. If the right 
to sell wine, liquor and beer on the east side of 14th Street 
were taken away, it would have a depressing effect upon 
the value of the 14th Street property and would empty a 
number of stores and time would have to pass until 
114 these stores could be absorbed again for some other 
type of occupancy. 14th Street, between Florida 
Avenue and Park Road, is undesirable for residential pur¬ 
poses due to the fact that it is a well established business 
area and a main artery to travel to the city. With respect 
to the property within the Subdivision other than the prop¬ 
erty fronting on 14th Street and 11th Street, it is now 
showing its age because the improvements were built a 
good many years ago and as a residential section it is be¬ 
coming less desirable because of the age of the improve¬ 
ments and a threatened colored encroachment. 

Q. To what extent does the influx of colored people in 
your opinion, have the depressing effect that you have ob¬ 
served? 

Mr. Wilkes: I object to that. 

The Court: Yes, I will have to sustain that objection. 
I think “to what extent” is going too far. 

Witness: In my opinion the sale of liquor, wine and 
beer on the east side of 14th Street and the west side of 
11th Street, do not have any part in the depreciation of 
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values on the residential streets within the Subdivision. I 
have also made a survey of conditions on the vrest side 
of 11th Street and starting at Park Road, and coming south 
on 11th Street. It is practically one hundred per cent 
business for a distance of three or four blocks. There are 
a good many residences left from that point on down to 
Central High School, which covers the area between Clif¬ 
ton Street and Florida Avenue. In other words, the front¬ 
age on the west side of 11th Street is not as fully absorbed 
by business use as 14th Street. There apparently is not 
the demand for it over there. As to how these residences 
on 11th Street south of the business section, are occupied 
generally speaking I would say colored people have gotten 
them. The types of business on 11th Street beginning on 
the west side of 11th Street and Park Road, and proceed¬ 
ing south, starts with a gasoline station with the usual 
equipment that I previously mentioned, laundry agencies, 
delicatessen, shoemakers, tailors, grocery stores, and these 
places have the usual implements and appliances found in 
those types of stores. With respect to the building line or 
street line of the buildings on 14th Street, practically the 
entire frontage of the improvements has been carried 
115 out beyond the original building line to the line of 
the sidewalk. This condition started more than 
twenty years ago and has continued ever since. On the 
west side of 11th Street, the places of business are right out 
to the sidewalk line when they have been converted, but 
where there are still residences they set back affording a 
parking. 

Q. Prior to Prohibition, did the saloon, as we understand 
it, prevail in Washington? A. Yes. 

Mr. Wilkes: I object to that:—We are not concerned 
with whether or not the saloon prevailed in Washington. 

The Court: Yes, I think I will sustain that. Any ques¬ 
tion as to the change in this particular John Sherman Sub¬ 
division is proper. 

Whereupon counsel for the defendants stated that the 
evidence sought to be elicited by the question was in sup¬ 
port of the contention of the defendants that the restric¬ 
tion against the sale of spirituous liquors had in view the 
saloon as it then existed, that the Statute, which was in 
existence in 1881, when these restrictions were put in the 
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deeds, permitted the sale of liquor in bar-rooms and regu¬ 
lated them and that this was the only way in which liquor 
was sold and that it is the purpose of the defendants to 
show what the creator of these covenants had in mind when 
he put the covenants in the deeds. 

Mr. Sherier: We want to show what conditions pre¬ 
vailed. 

The Court: I do not believe that the way in which 
liquor was sold in 1881 would be relevant. 

Mr. Sherier: We want to show the manner in which 
liquor was sold at the time this restriction was put into 
these deeds because we shall then argue that the creator of 
the covenant had in mind the prevention of saloons within 
this territory and not the sale of liquor as it is permitted 
today. 

The Court: I do not believe you can do that. 

Mr. Schwartz: The plaintiffs have charged in their Bill, 
and rely upon these covenants as setting up a certain 
scheme or plan. In connection with that scheme, I think 
it is competent for the Court to know the conditions and 
what was desired to be gained. In other words, if the 
object of the covenants was the creation of a high- 
116 class dignified residential community, the presence of 
saloons within the Subdivision would have an injuri¬ 
ous effect upon the Subdivision. Now the saloon is outlawed 
and in the instant case spirituous liquors are sold as grocer¬ 
ies are sold and delivered, in a sealed carton, and not con¬ 
sumed upon the premises. Certainly the purpose of this 
scheme could not be furthered by prohibiting the sale of 
intoxicating liquors sold in cartons or sealed bottles where 
the purchaser either calls up a liquor store on the east 
side of 14th Street instead of one on the west side of 14th 
Street and the liquor dealer on the east side of 14th Street, 
instead of one on the west side, sends an errand boy to de¬ 
liver a package containing a bottle of liquor. This is why 
we think it important to show what the saloon was in those 
days and what the method of selling intoxicating liquors is 
today. 

The Court: I do not believe that I can agree with you 
on that. 

Whereupon the defendants each noted an exception, 
which said exceptions were each noted and allowed by the 
Court. 
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Mr. Sherier: It has always been my understanding in 
ascertaining the meaning of a statute or any other writing, 
you are permitted to put yourself in the position in which 
the parties were when the statute was passed or the writing 
was made, the better to ascertain what they had in mind. 
That being true, we think it is clearly competent to show 
what the condition with respect to the sale of liquor was 
in the District of Columbia in 1881. 

117 The Court: I cannot agree with you on that. 

Mr. Sherier: We make the offer to prove by this 
witness— 

The Court: You did not mean to say that liquor was 
not sold in any way to be consumed on the premises? 

Mr. Sherier: It was sold in saloons. 

The Court: It was sold in bottles also, was it not? 

Mr. Sherier: Yes. It could be taken away from the 
saloon. 

The Court: I do not know that was in John Sherman’s 
mind. He may have been a very bitter opponent of the con¬ 
sumption of liquor in any wav, shape or manner. I have 
got to take his language and see what it means. 

Mr. Halper: Your Honor has also to take the situation 
that existed at the time the covenant was put into effect. 
How can your Honor find that fact without testimony as 
to what the liquor situation is 1890 when this covenant be¬ 
came effective. 

Mr. Wilkes: This witness has not indicated that he can 
testify as to the condition in 1890. 

Mr. Sherier: We make the offer to prove by this witness 
that in 1890, or whenever this covenant was made, liquor 
was generally sold in saloons vrhere it could be consumed 
at the bar. 

Mr. Wilkes: May it please the court, knowing Mr. Bowie 
and looking at him now I submit that he would not be com¬ 
petent to prove what they wish to prove by him. There is 
no showing that he knew what the method of dispensing 
liquor was in 1890. 

The Court: Did you know anything about it ? 

The Witness: No, sir. I was just one year of age. 

Mr. Halper: I think Mr. Sherier attempted to use the 
condition of 1914 when Mr. Bowie came into that neigh¬ 
borhood. Anyway, as far as his memory runs. Your 
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Honor stated in the earlier part of the case that you wanted 
to get the picture. I think we ought to have testimony 
here to show what the framers of this covenant had in 
mind at the time it was made. 

The Court: I cannot tell what John Sherman had in 
mind. 

118 Mr. Halper: How is your Honor going to find 
whether conditions have changed? 

The Court: I have got to take the meaning of those 
words. It does not seem to me it is difficult to tell what 
those words mean. They may be some question as to cer¬ 
tain beverages, whiskey, brandy and beer, where he uses the 
language that he does—“spirituous liquors.” I will have 
to sustain the objection. 

Mr. Schwartz: So that there may be no question about 
it, I think this witness is competent to testify as to condi¬ 
tions at least of about 1900, and I take it that our offer to 
prove will also relate to that period, about 1900, so that 
there may be no misconception as to what period we want 
to cover; and his general knowledge will indicate, concern¬ 
ing which he could testify, that conditions prevailed sim¬ 
ilarly for many years before. 

May all of the defendants have an exception, your 
Honor? 

The Court: Yes. 

119 On cross-examination, the witness testified as fol¬ 
lows: 

I do not personally know whether there is an elevator or 
ramp to elevate automobiles above the first floor in the 
garage at 14th and Belmont Streets. There is a tailor shop 
on the east side of 14th Street near Clifton just south of 
the Clifton Terrace Apartment and I was there within the 
last thirty days but I did not go into the premises. The 
method of cleaning clothing is to throw them into huge 
vats called tumblers and in which they are agitated by 
large machines and places of this type can be found all 
over town. This kind of cleaning is done in this tailor shop 
with a small plant. It does not have enormous tumblers 
as you will find in plants of the Arcade-Sunshine or Tol- 
man Laundries, but these tailors have little miniature 
tumblers and cleaning equipment and it is done in exactly 
the same way but on a smaller scale. I have heard the 
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puffing of steam from the exhaust pipe which comes out 
over the Clifton Terrace property. I do not know if the 
exhaust I heard came from the pipe in the pressing machine 
but it is a mechanical device that is operating in there. 
A mechanical device also operates the ordinary pressing 
machine such as are found in tailoring establishments. I 
have not actually seen the tumbler in these premises. There 
is no department store in the commonly accepted sense of 
the term in this section because that is a much larger 
establishment than is found in the ordinary business area 
as we know it. In this Subdivision, there are both types 
of laundries, the laundry agency where the work is merely 
left and thereafter collected by a laundry wagon to be 
taken elsewhere for the actual laundry work and Chinese 
laundries where the work is actually done on the premises, 
and where hand washing and hand ironing are done. I 
don’t think there are any laundries within the Subdivision 
other than the agency type laundry and the Chinese hand 
type laundry. It is my recollection that there is one Chinese 
laundry on 14th Street in the block between Euclid and 
Fairmont Streets on the east side and several on 11th 
Street. In the block on the east side of 14th Street be¬ 
tween Euclid and Fairmont Streets, there are probably 
a dozen small stores in that comparatively short block. The 
Chinese laundries on 11th Street are on the west 
120 side. I do not know if the Chinese laundries on 11th 
Street are located between Columbia Road and Irv¬ 
ing, or Irving and Kenyon Streets. I would say between 
Lamont and Columbia Road. Lamont and Irving 
Streets are within the subdivision, but Kenyon to Co¬ 
lumbia Road is without the subdivision. I do not 
think that the laundry which is taken in at the Chinese 
Laundry on 14th Street is sent out for laundering. I be¬ 
lieve it is done on the premises. It usually is. I could not 
state it of my own personal knowledge. I have not seen 
them washing there. The sale of 1305 Clifton Street, N. W. 
was made last Saturday. The purchaser is a man named 
J. C. Powell. I represented the seller, Amoskeag Savings 
Bank of Amoskeag, New Hampshire I never met Mr. 
Powell, so I had no conversation with him and I do not know 
what consideration, if any, he gave to the sale of liquors 
on 14th Street or what consideration he gave to the matter 
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of covenants in the deeds. The lots on 14th Street run 
back to an average depth of one hundred to one hundred 
and twenty-five feet. In my judgment, if on any of the 
corners in the Subdivision, liquor were sold either on the 
premises or in off-sale fashion, it would have no 
121 effect upon contiguous property facing on the 
streets running east and west. You may find a per¬ 
son who violently opposes the consumption of liquor on the 
matter of principle but I do not think the situation would 
be objectionable to the average person; and indeed, would 
not have any effect. The fact that they were close to a 
business zone where most every commodity could be 
bought would have a favorable reaction rather than an un¬ 
favorable one. In my opinion, the sale of liquor on 14th 
Street or on 11th Street, within the Subdivision, would not 
affect any of the properties now used for residential pur¬ 
poses within the Subdivision. My only interest in the Clif¬ 
ton Terrace Apartments is that my firm represents the 
owners of the property and I carried on that contact on 
my firm’s behalf. 

Samuel A. Friedman, called as a witness on behalf of 
the defendants, testified on direct examination as follows: 

I am a member of the Bar, associated with Alfred M. 
Schwartz, and at Mr. Schwartz’s request, I made a survey 
of the occupancy of the east and west sides of 14th Street 
between Florida Avenue on the south, Kenyon Street on 
the north, in other words, a survey of the John Sherman 
Subdivision and surrounding territory. I made this sur¬ 
vey about the middle of October, 1937, and I was familiar 
in a general way with the property within the Subdivision 
prior to this time, having lived in Washington all my life 
and worked for about two years at the northeast corner 
of 14th and Belmont Streets, and attended Central High 
School, and had occasion to go all through that Subdivision 
in going from my house to Central High School. On the 
east side of 14th Street, commencing at Florida Avenue 
and proceeding north, the block between Florida Avenue 
and Belmont Street is zoned “second commercial”. The 
northeast corner of 14th Street and Florida Avenue is im¬ 
proved and occupied by a Standard Oil Gasoline Station 
which has a complete service station for automobiles with 
provisions for pumping gasoline and oil into the automo- 
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biles, large lifts which raise automobiles so that they may 
be greased and lubricated from underneath by the per¬ 
son standing erect. These lifts are operated by com¬ 
pressed air with large motors. They have complete ser¬ 
vice for automobiles in that station. On the east side of 
14th Street, adjoining this gasoline station on the north, is 
a large building which appears to be a garage used 
122 for many years to garage taxicabs of the City Cab 
Company in which garage they made all repairs to 
their cabs. Taxicabs of the City Cab Company in this 
garage were stored, repaired and refueled in this building. 
Next to this building is another gasoline station operated 
by the Shell Oil Company, with complete service station 
for automobiles. They have there a complete washing 
service with which is used high pressure hose, operated by 
a motor, and several lifts for the lubricating of automobiles 
as well as gasoline pumps for refueling of automobiles. 
These three occupancies take in all of the frontage on the 
east side of 14th Street between Florida Avenue and Bel¬ 
mont Street, the warehouse or garage occupying most of it 
and the two gas stations I have just mentioned being on each 
corner. There is no vacant ground in that block. Contin¬ 
uing north on the east side of 14th Street, at the northeast 
corner of Belmont Street and 14th Street, there is a service 
station which I understand is one of the largest in the 
northwest section, now operated by the Washington Rub¬ 
ber Company where they have a complete one-stop service 
which comprehends all small repairs to automobiles, a 
complete auto laundry, conveyor system, which is housed 
in a large building at the entrance with automatic chains to 
which I think seven or eight automobiles can be attached 
and are carried through while several car washers stand 
on each side and wash the automobiles as they go past. The 
chains are operated by a large motor installed in a small 
room which is used as an engine room, and in which there 
is also a motor that compresses the air for two air pumps, 
and a large air storage tank which provides the high pres¬ 
sure for washing cars. The motor providing the high 
pressure for the hoses for washing cars can be heard for 
a considerable distance and can be heard from 14th Street 
and from Belmont Street. It operates continuously from 
about 8:00 o’clock in the morning until 6:00 o’clock in the 
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evening. They also have a large boiler for heating the 
water as the automobiles are washed with lukewarm water, 
and in the winter time with hot water. A part of the prop¬ 
erty occupied by this service station is used for parking au¬ 
tomobiles, and it is usually crowded with cars. Then there 
are automobile tires stacked on the property on display 
racks at the corner of 14th and Belmont Streets right at the 
sidewalk. Immediately next door to this building, on 14th 
Street, there is a tire store operated by the Washington 
Rubber Company which sells principally tires but 
123 also everything made of rubber, such as raincoats, 
rubber boots, etc. Their principal business, how¬ 
ever, is the sale of automobile, truck and bus tires. They 
also have in the waiting-room automobile accessories, ra¬ 
dios and air horns, which they sell to the public. This 
building has been up so far as I know about six or seven 
years and perhaps longer. Next door to the tire store 
is a shoemaking establishment, the address of which is 2423 
14th Street, N. W., and it contains the usual equipment 
found in shoe repairing establishments, large sewing ma¬ 
chine, finishing machine, which makes considerable noise, 
and they are operated by electric motors during the busi¬ 
ness hours of the day. The premises next door, 2425 14th 
Street, is operated by the Hollywood Cleaners. They are 
dry cleaners and clean and dye garments, wearing apparel, 
household furnishings, rugs, etc., in their own small clean¬ 
ing plant right on these premises. They also have there 
several drums operated by motors. They also have on 
these premises a pressing machine operated by heat derived 
from a large boiler operated by gas and the cleaning ma¬ 
chines are operated by electric motors. Next door to this 
building is a used car lot of the Sullivan Motor Company 
full of used automobiles on display with banners strung 
across the lot to attract the attention of passers-by and on 
this lot sales are made of used cars. Next to this lot is one 
of the buildings of the Clifton Terrace Apartments in which 
building, on the 14th Street frontage, is located the drug 
store of the defendant Smith. Besides the drug store, the 
14th Street frontage of this apartment is occupied by a 
beauty salon with the usual equipment of beauty parlors, 
various machines for shaping hair, etc., and then there is 
also a valet shop with a complete valet service and press- 
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ing machine where the work is done on the premises. The 
entire 14th Street frontage on the first floor of the Clifton 
Terrace Apartments is used for commercial purposes. Con¬ 
tinuing north on the east side of 14th Street at the north¬ 
east corner are two apartment houses, known as 2501 and 
2503 14th Street, and next door to the apartment house, 
known as 2503 14th Street, is 2509 14th Street, occupied by 
LaFrance Upholstery Company, where furniture of all 
types is manufactured and repaired. They do all types of 
upholstery work right on the premises and the hammering 
can be heard from the outside. The frontage of this 
124 building is thirty or forty feet. All of the business 
properties between Florida Avenue and Clifton 
Street, with the exception of the frontage used by the Clif¬ 
ton Terrace Apartments, extend to the sidewalk and from 
Clifton Street all the way up 14th Street to Kenyon Street, 
the end of the Subdivision, wherever there is business use 
of the property, the improvements are built right up to the 
sidewalk without any set-back. Next door to 2509 14th 
Street, there is a beauty shop and a paint store, and above 
these stores there are three apartment houses, which takes 
us to Euclid Street. Crossing Euclid Street, the first prop¬ 
erty on the east side of 14th Street is 2601 14th Street and 
2603 14th Street, occupied by two stores operated by the 
Sanitary Grocery Company as a grocery store, and built 
right out to the sidewalk. 2605 14th Street is a laundry 
agency, operated by the Yale Laundry Company, and built 
right to the sidewalk. All of the properties I have testified 
to are built right up to the sidewalk where they are used for 
commercial purposes. 2607 14th Street is a Chinese laun¬ 
dry, where they have several machines on the premises for 
washing and cleaning clothes and they launder the clothes 
and have all the appliances right on the premises. They 
have in these premises a couple of washing machines and a 
pressing machine. 2611 14th Street is occupied as a gro¬ 
cery store; 2613 14th Street as a shoe repair shop, and has 
the ordinary appliances used in other shoe repair places 
operated by electric motors; 2615 14th Street is a barber 
shop; 2617 and 2619 14th Street are private houses but 
there are two stores built out in front up to the sidewalk 
and the frontage is used for commercial purposes, one with 
a flower store and the other, I think, a confectionery store; 



GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AL. 93 

2621 14th Street is occupied by the Atlantic and Pacific 
Grocery Company and used as a grocery store; 2623 14th 
Street is a tailor shop and they have a pressing machine 
there; 2625 14th Street is a hand laundry agency, where 
they send their work out and do not do any of it on the 
property; 2629 14th Street is at the corner of Fairmont 
Street and is occupied and used as a grocery store. There 
are stores built out over the entire length of the block from 
Euclid to Fairmont Streets. Continuing up the east side 
of 14th Street from Fairmont Street north, there is at the 
corner a large building known as the New Amsterdam Ho¬ 
tel which is an apartment-hotel and is built out to the side¬ 
walk. The ground floor of this building is used for business 
purposes. On the 14th Street frontage in this apart- 
125 ment-hotel building remodeling is going on for a drug 
store to be opened there, and the adjoining stores are 
occupied in this building by a laundry agency, barber shop 
and a beauty shop. The New Amsterdam Hotel takes in a 
considerable portion of the block and the balance of it is 
occupied by 2715 14th Street which is an apartment house 
and 2719 and 2721 14th St. which are two private houses. 
Crossing Girard Street, and continuing north on the east 
side of 14th Street, there is at the northeast corner of 14th 
and Girard, a tailor shop with a pressing machine, and next 
door to this property is a house, the second floor of which is 
occupied by a sign company where painted signs are made. 
Adjoining this property, there is a store, 2805 14th Street, 
and next door to the store is 2807 14th Street, a house rent¬ 
ing apartments upstairs. These houses, as I remember 
them, set back thirty feet and have stores built right in 
front of them in the thirty foot space between the houses 
and the sidewalk. The downstairs of 2807 14th Street is 
devoted to a decorator’s business and they have machines 
with which to make and manufacture window shades. There 
is a house at 2809 14th Street, but I don’t remember whether 
there is any store there. I think there is but I may be mis¬ 
taken about it. 2811 14th Street is improved with a store 
built out in front of the house to the sidewalk and is occu¬ 
pied by a restaurant which serves beer and wine; 2813 14th 
Street is a house with a store built in front and is occupied 
by a flower shop; 2815 14th Street is a house and 2817 14th 
Street is a store, the first floor of which is used as a beauty 
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shop and the second floor for a doctor’s office; 2819 14th 
Street is a laundry agency with apartments upstairs; 2821 
14th Street is a beauty shop on the first floor and on the sec¬ 
ond floor is a retail rug store. 1 went into the beauty shop 
and it has various machines for trimming, curling and wav¬ 
ing hair, etc. I do not know what to call these machines. 
Next to that is 2823 14th Street which is a laundry agency, 
and on the second floor there is a beauty shop; 2825 14th 
Street is operated by the defendant Jameson’s liquor store, 
and next door to him at 2827 14th Street is a laundry 
agency. This comprises all of the improvements in this 
block. At some of the corners on 14th Street, some busi¬ 
nesses are conducted out on the sidewalk outside the stores. 
For instance, in the flower shop, they sell flowers on the 
sidewalk and next door to it there is a small confectionery 
store where papers and magazines are sold on the 
126 sidewalk. At 14th Street and Columbia Road, on the 
southeast corner, there are stands from which there 
are displayed and sold vegetables, fruits and flowers, and 
then there is another place at the northeast corner of 14th 
and Irving Streets, where they also do that. On the east 
side of 14th Street, after crossing Harvard Street, is lo¬ 
cated the undertaking establishment of Mr. Hines, which 
occupies almost half of the block. At this place, bodies are 
embalmed, etc. and other work which is usually done in an 
undertaking establishment. Adjoining the property occu¬ 
pied by Hines Funeral establishment, is 2909 14th Street, 
which is a vacant store; 2911 14th Street is a laundry 
agency; 2913 14th Street is a millinery store, and 2915 14th 
Street is a barber shop; 2917 14th Street is occupied by a 
restaurant where beer and wine are served on the premises. 
This is the place in front and alongside of which there are 
located the vegetable and fruit stands right out on the side¬ 
walk. This brings us right to the corner of 14th Street 
and Columbia Road and proceeding north on 14th Street 
across Columbia Road, there is, at the northeast corner of 
14th Street and Columbia Road, another Standard Oil Sta¬ 
tion, equipped with six gas pumps and a large air pressure 
pump, several grease racks and lifts enabling a mechanic 
to stand erect underneath and lubricate an automobile. 
These are operated by electric motors. This location is 
known as 300114th Street, and next door is 3003 14th Street, 
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which is a tailor shop where there is a pressing machine, 
and next door to that is the Trinity Towers Apartment 
House, a large apartment house, built right up to the side¬ 
walk, the ground floor of which is all used for stores for 
commercial purposes. The first store in this building is 
3007 14th Street and is a Western Union Telegraph Office. 
Next door to it is a vacant store, and at 3013 14th Street is a 
barber shop; 3015 14th Street, a vacuum cleaner sales and 
service shop, and in the back of this store they have a three 
horse power buffer used to polish machines; at 3017 14th 
Street is a beauty shop; at 3019 14th Street is the Postal 
Telegraph Office; 3021 14th Street is a dress shop; 3025 
14th Street is a laundry agency; 3027 14th Street is Scholl’s 
Restaurant; and 3029 14t.h Street is the Little Tavern ham¬ 
burger shop. Next to the hamburger shop is the southeast 
corner of 14th and Irving Streets, at which corner there is a 
large gasoline service station operated by the Lord 
127 Baltimore Service Station. At this station they have 
ten large gas pumps for pumping gasoline into auto¬ 
mobiles, large air pressure pumps operated by motors, 
grease racks and all the usual appliances and equipment 
of a master service station for automobiles. On the north¬ 
east corner of 14th and Irving Streets, fronting on 14th 
Street, is Barney’s Liquor Store which was operated by the 
defendant Goldstein. Next door to it is a delicatessen store 
and on the sidewalk, farm produce is sold at the corner of 
14th and Irving Streets. At 310114th Street, which is next 
door to Barney’s Liquor Store, is a flower shop; 3105 14th 
Street, a dress shop; at 3107 14th Street is a cut-rate drug 
store; 3109 14th Street is another dress shop; 3111 14th 
Street, a beauty shop and upstairs on the second floor is a 
plumber’s office; 3113 14th Street is occupied by the West¬ 
ern Auto Stores and in this store all kinds of automobile 
accessories and appliances are sold, including home radios 
as well as automobile radios. I have also noticed that there 
is displayed in front of the store, on the sidewalk, a large 
home radio playing loudly and can be heard across the 
street and for a considerable distance either way. 3115 14th 
Street is occupied as a shoe repair and valet shop and it 
contains also a pressing machine and the ordinary shoe 
repair machinery and sewing machines, buffers or polish¬ 
ers, operated by motors. Next door to this store is No. 11 


i 
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Fire Engine House, and next door to the Fire Engine House 
is 3121 14th Street, which is occupied as a gas range sales 
store. Next to this building, at the southeast corner of 14th 
and Kenyon Streets, is the Park Savings Bank. Beyond 
Kenyon Street, to Park Road, on the east side of 14th 
Street, which is just outside of the Subdivision, is a row of 
stores. Directly across Park Road and opposite the Sub¬ 
division, fronting on both 14th Street and Park Road, at 
the northeast corner is a large moving picture house known 
as the “Tivoli Theater”. It is one of the largest of the up¬ 
town theaters. Opposite the Tivoli Theater, outside the 
Subdivision on the northwest corner of 14th Street and 
Park Road, is the Riggs National Bank. Both pedestrian 
and vehicular traffic along 14th Street is very heavy. As I 
remember there are traffic lights from Florida Avenue, 
north to Kenyon Street, in the Subdivision, I think at prac¬ 
tically every corner. At 14th Street and Florida Avenue, 
there is a traffic light and the next one is at Euclid Street. 

I don’t remember whether there is one at Fairmont 
128 Street, but there is one at Harvard Street, Columbia 

Road, Irving Street, Kenyon Street. The business 
on 14th Street between Florida Avenue and Kenyon Street 
is heaviest in the evening from 4:00 or 5:00 o’clock on. 
Most of the stores are open until late in the evening and on 
Saturdav night it is continuouslv heavv until about 9:00 
o’clock at night. On the west side of 14th Street, going 
north, beginning at the northeast corner of 14th Street and 
Florida Avenue, there is a large restaurant known as the 
“Kit-Mar Restaurant” and above the door in front there 
is an electric Neon sign advertising the fact that they serve 
drinks and mixed cocktails. I think the name on the sign 
is “Kit-Mar Drum Bar”. On the sign there is a caricature 
of a drum-major in Neon lights and it is one of the most 
visible signs in the neighborhood, if not in Washington. 
The sign is about fifteen feet long and twelve feet high and 
has a flashing effect which catches the eye. This sign is 
not only visible at any angle but because of its flashing ef¬ 
fect and size, cannot be missed by any person who drives a 
car along 14th Street proceeding north and who might have 
to stop for the traffic light at that corner. In the Kit-Mar 
Restaurant which is at 2300 14th Street, mixed drinks, cock¬ 
tails, etc. are served besides food and next door to it is a 
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billard parlor. (Over the objection and exception of coun¬ 
sel for plaintiffs that testimony as to the use and occupancy 
of property outside of the subdivision was inadmissible, 
witness was permitted to testify as follows.) On the west 
side of 14th Street, next door to the billiard parlor, is a 
drug store, then crossing Belmont Street, continuing on the 
west side of 14th Street, is a tailor shop. There is a variety 
of businesses all along 14th Street very similar to that on 
the east side. There is a liquor store at 2402 14th Street, 
which is next door to the northwest corner of 14th and Bel¬ 
mont Streets. This store is known as the American Liquor 
Company, and it has a retailer’s Class “A” off-sale license, 
selling alcoholic liquors, spirituous liquors, beer and wine 
in package form. This is an off-sale license and the Kit- 
Mar Restaurant has an on-sale license, serving all types of 
liquor to be consumed on the premises. On that same block 
at 2406 14th Street is the Belmont Liquor Store, having 
also a class “A” liquor license. The next place in that 
block where liquor is sold is at 2416 14th Street, which is a 
grill and restaurant serving hard liquor, whiskey cocktails, 
beer and wines, on the premises. This place is just across 
the street, being about six or eight doors south, from 
129 the drug store of the defendant Smith. At the south¬ 
east corner of 14th and Clifton Streets is a restau¬ 
rant where beer and wine are sold. The next place on the 
west side of 14th Street where liquor is sold is at the south¬ 
west corner of 14th and Fairmont Streets where beer and 
lights wines under an on-sale license are on sale. This 
place is nearer to 1357 Euclid Street than the place of busi¬ 
ness of the defendant Smith located at 14th and Clifton 
Streets. The next location on the west side of 14th Street, 
proceeding north, where liquor is sold, is at 2746 14th Street, 
which is about in the middle of the block between Fairmont 
and Girard Streets. Fairmont Street at this point, while 
it intersects 14th Street, does not do so in a straight line. 
In other words, on the east side of 14th Street, Fairmont 
Street intersects it at one point and on the west side Fair¬ 
mont Street intersects 14th Street about one-half block 
south. The New Amsterdam Hotel, which is on the north¬ 
east corner of 14th and Fairmont Streets, is just about op¬ 
posite the liquor store known as Steelman’s Liquor Store 
at 2746 14th Street. This store has a retailer’s off-sale 
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license for whiskey, wines and beer, all kinds of intoxicat¬ 
ing liquors. Steelman’s Liquor Store at 2746 14th Street 
is nearer to the residence of the plaintiff Brown at 1357 
Euclid Street than the store of the defendant Smith. At 
2810 14th Street, which is between Girard and Harvard 
Streets, is a grill and restaurant which serves intoxicating 
liquors including wine and mixed drinks. At the southeast 
corner of 14th and Harvard Streets is Jones’ Grill where 
beer, wine and intoxicating liquors of all kinds are served 
for consumption on the premises. In the 2900 block on the 
east side of 14th Street between Harvard Street and Colum¬ 
bia Road, there is also a restaurant which serves beer and 
wine and mixed drinks for consumption on the premises. 
The next liquor store along 14th Street is at the southeast 
corner of 14th and Irving Streets called the Irving Liquor 
Store, selling all kinds of liquors, beers, wines, etc. This 
place is directly across from the place of the defendant 
Goldstein, known as Barney’s^ Further up on the west side 
of 14th Street, in the Arcade Market, which is located at 
the southwest corner of 14th Street and Park Road, is an¬ 
other retail liquor store. This store is on the ground floor 
of the market with a frontage on 14th Street and is located 
opposite where Kenyon Street intersects 14th Street. 
130 On the east side of 14th Street, just outside of the 
Subdivision, at the northeast corner of 14th and 
Kenyon Streets, there is a restaurant called Charles Grill 
which has an on-sale liquor license and serves liquors, beers 
and wines. Within the Subdivision, there is another Fire 
Engine House on Park Road, in the middle of the block 
between 14th and 13th Streets. Behind the stores fronting 
on 14th Street between Kenyon Street and Park Road, 
there is a large parking lot extending from Kenyon Street 
to Park Road, and on this parking lot there is also an auto¬ 
mobile service station. On 11th Street, beginning at the 
southernmost point of the Subdivision, at the northwest 
corner of 11th Street and Florida Avenue to Clifton Street 
and extending west to 13th Street, is Central High School, 
and the surrounding grounds belonging to the school such 
as the stadium and walks. On 11th Street, north of Clifton 
Street there are row houses dwellings and directly across 
from these there is colored occupancy. 



GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AL. 99 

Mr. Wilkes: You are referring now to outside the Sub¬ 
division? 

The Witness: Yes. 

Mr. Wilkes: My recollection is that that was excluded 
yesterday. 

Mr. Schwartz: It was excluded because it was not within 
the scope of the direct examination, if your Honor will re¬ 
call. We expect to show that starting several years back 
there has been negro occupancy outside of the subdivision, 
coming up towards this subdivision, and finally coming into 
the subdivision, and that now the subdivision itself is 
largely occupied by negroes. 

Mr. Wilkes: You certainly are not going to prove any¬ 
thing of that sort—that the subdivision is largely occupied 
by negroes? 

Mr. Sclrwartz: Yes. We are going to show that approx¬ 
imately 35 to 40 per cent of the subdivision is now occupied 
by negroes. 

Mr. Wilkes: It does not conform with the fact as we 
have it. I submit that it still has nothing to do with this 
question, and I submit that your Honor could not 
131 consider that statement made by counsel unless— 
Mr. Schwartz: My statement is not evidence, of 

course. 

The Court: I would not consider it as evidence. 

Mr. Wilkes: We would, of course, have to introduce evi¬ 
dence to attempt to contradict that and show a contrary 
state of facts, if it should be admitted. We object to it, for 
the reason that it is outside the subdivision and involves 
no covenant involved in this case or any covenant shown to 
exist in this subdivision by any of the pleadings or the 
stipulation. 

The Court: (After argument by counsel for the defen¬ 
dants) I think I will have to sustain the objection. I do 
not believe we should go into the colored question. 

Mr. Schwartz: Your Honor will allow an exception to 
all the defendants? 

The Court: Yes. 

Mr. Schwartz: That inquiry was directed to outside of 
the subdivision. Do I understand that your Honor will al¬ 
low us to ask with reference to within the subdivision? Are 
you objection to that also, Mr. Wilkes? 
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Mr. Wilkes. Yes. 

The Court: I do not believe that is proper. 

Mr. Schwartz: So I had better frame my question and 
then have your Honor rule on it. 

By Mr. Schwartz: 

Q. With respect to the property within the subdivision, 
the John Sherman Subdivision, between 11th and 13th 
Streets and north of Clifton, what type of racial occupancy 
is that part of the subdivision used for? 

Do not answer that yet. 

Mr. Wilkes: I object. 

132 The Court: I will sustain the objection. 

Mr. Schwartz: Exception. 

The Court: My ruling was intended to be restricted to 
the covenant. The use and occupancy of the rest of the 
subdivision, with that exception, might be gone into. 

Mr. Schwartz: I understand that. 

The Court: You have shown and, I think, properly so, 
that so far as 14th Street goes it is very largely business 
today. I think that is all right. I do not want to prevent 
you from doing that. 

Mr. Schwartz: No; I understand. 

Tne Court: My ruling just relates to the covenant. 

Witness: On the west side of 11th Street, from 

133 Euclid to Fairmont Streets, the property is built less 
than thirty feet from the sidewalk line and on the 

southwest corner of Fairmont and 11th Streets, there is 
a grocery store which fronts right on the sidewalk. Be¬ 
tween Fairmont and Girard Streets, on the west side of 11th 
Street, there are two apartment houses and two grocery 
stores. The apartment houses are set back but not as 
much as thirtv feet but I think the stores are built right out 
to the sidewalk. From Girard to Harvard Streets, on the 
east side of 11th Street, is located the Wilson Normal School 
which is a part of the public school system of the District 
of Columbia, and occupies the whole block. On the corner 
of 11th and Harvard Streets, there is a delicatessen or res¬ 
taurant, and in the block between Harvard Street and Co¬ 
lumbia Road, one-half of it is occupied by stores. I think 
a beauty shop and a shoe repair shop are there with the 
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usual types of machinery, and I think another store. The 
balance of the block is occupied by apartments. The block 
from Columbia Road to Kenyon Street is outside of 

134 the Subdivision and from Kenyon Street to Park 
Road, in the northeast corner of 11th and Kenyon 

Streets, there is a lot which is not very deep, formerly used 
for a miniature golf course. Next to this lot I think there is 
a Standard Oil Gasoline Service Station. This lot at 11th 
and Kenyon Streets is practically the only vacant lot in 
the whole Subdivision. On the east side of 11th Street north 
of Lamont Street I think there are only houses and no 
stores. (Over the objection and exception of plaintiffs upon 
the ground that there is no relation between zoning and the 
enforcement of private covenants both in zoning and pri¬ 
vate covenant cases, witness was permitted to testify as 
follows:) 14th Street between Belmont and Kenyon Streets 
is zoned “first commercial”. 13th Street and the side 
streets running east and west from Kenyon to Belmont 
Streets, and over to 11th Street, but no including 11th 
Street, is zoned residential. 

On Cross-examination, the witness testified as follows: 

I made a survey for the purpose of testifying in this case 
of the property on 11th Street at the same time that I did 
on 14th Street, but I did not go into as much detail as to 
the 11th Street property as I did on the 14th Street prop¬ 
erty. I am relying on my notes and what I saw there in con¬ 
nection with the condition on 11th Street. When I stated 
on direct examination that an A & P and Sanitary Store 
were built out to the sidewalk, I meant the sidewalk is wider 
there than it is at other parts. The plot in front of the 
building has been covered with concrete and there had been 
built a concrete connection between the public sidewalk and 
the front of the stores, but that is not a very wide part, so 
that it looks like part of the sidewalk. I know the differ¬ 
ence between the main front of the building and the bay 
window projection. As to whether the main portion of the 
building is on a line with the residences up and down 11th 
Street, with merely a bay window projection or show win¬ 
dow projection, it may be on a line, but if it is, then it is 
not 30 feet back from the front lot lines in my opin- 

135 ion. As to whether the main portion of the building 
was on a line with the residential property on 11th 
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Street, there is an alley on one side and an open space on 
the other side of these two stores so that you have to really 
look at it to see whether it is on a straight line. I think it 
is substantially on the same line. Whether it is on a per¬ 
fectly straight line with the residences I would not say. I 
know that the store at 11th and Fairmont is on the same 
line with the houses. It has no projecting bay window and 
the store window is straight with the building. If I stated 
in my direct testimony that the stores come right out to the 
front lot line I would modify that. I said they come out to 
the sidewalk. I did not say they came out to the front lot 
line. In other words that seems to be part of the sidewalk. 
It would be five feet or a few more feet than that, that the 
store comes out back from the lot line. As to how far back 
from the west line of the sidewalk the main portion of the 
residential building is located along the west side of 11th 
Street they are not all the same. There are some places 
where the stores are right up to the sidewalk and some 
places where the houses are back. As to how many stores 
are built eastwardly from the west building line on 11th 
Street facing on 11th Street, the stores on the block between 
Harvard and Irving Streets are out beyond the line from 
which the residences are built. As to how far beyond the 
line on which the residences are built the stores project, I 
would say that on the same block there are several apart¬ 
ment houses and those stores are within 10 feet back from 
the front lot line. As to whether when I said between Har¬ 
vard and Irving Streets I had in mind Columbia Road in¬ 
tervenes, I meant between Harvard Street and Columbia 
Road. As to how much these stores projected beyond the 
line on which the residences were built, it would be hard to 
say because those stores are on the same line with the apart¬ 
ment houses next door. The whole line is, I would say, 
within 10 feet back from a side walk line. It is hard 
136 to say just how far the stores projected beyond the 
line of the wall of the residences because there was 
nothing that I could compare it with in the immediate vicin¬ 
ity. In answer to the question if it is not a fact that the 
projections do not come out to the sidewalk, I say that they 
are within 10 feet back from the sidewalk because the side¬ 
walk has been widened there. I have been using the words 
“lot-line’’ and “sidewalk line” interchangeably. I made 
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no inquiry in the office of the Surveyor nor did have any 
point determined by actual survey to determine where the 
lot line is along 11th Street. With reference to the busi¬ 
ness conducted at 2807-14th Street by a contracting decora¬ 
tor, in this house apartments are rented upstairs and the 
downstairs is devoted to a contracting decorator where win¬ 
dow shades are made on a large machine. I did not see any 
machine in operation while I was there, but I saw the ma¬ 
chine and a motor attached to it. The machine I saw cuts 
material and I am sure there was a motor attached to it. I 
did not determine whether or not the rolls of the window 
shades with the spring on the inside were manufactured on 
the premises nor did I determine whether or not any of the 
fabric used in the window shares was manufactured there. 
As to whether it is not a fact that the premises is the place 
of business of Parsley, the decorator, I think that is the 
name of it. I have passed there a number of times and I 
am pretty sure that is the name on the window. As to 
whether it is not a fact that the primary business done there 
is that of maintaining an office for this painter and paper 
hanger, I would not say that. As to whether I know it, I 
would say the front part is used for an office and that in the 
back part they had this cutting machine which goes all the 
way across the room, and it is used to make the window 
shades. As to what I mean by the word “make”, I do not 
think they make the fabric, I do not think they make 
137 the rolls there. In other words I think they form the 
window shade there and probably bind it, etc. right 
there. As to whether it is not a fact the machine I saw is 
merely a machine for cutting fabric, I know that it does 
that, whether it does anything else I am not sure because 
I did not see it in operation. As to whether it is not a fact 
that the machine was operated by hand and foot rather than 
by motor, I think I saw a motor there, in fact I am sure I 
saw a motor there. They might be able to operate the ma¬ 
chine by hand and foot but I noticed the motor there. I have 
been in the warehouse, south of Belmont Street on nu¬ 
merous occasions, the last time when I made the survey. 
As to whether I went through the building that time, I did 
not go all through it, I went in the building. The building 
is now used by the Government as a warehouse. As to what 
were the occasions for my going to the warehouse before 
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the time of my survey, I worked in the immediate vicinity 
at the service station operated by the Washington Rubber 
Company, Inc. As to what business took me to the garage 
building, I made change there several times. I knew some 
of the cab drivers and sometimes they came to the station 
where I worked for things such as chains, air, etc. As to 
where I went in the building to get change, I went to the 
office on the first floor, and sometimes I got it from one of 
the men standing around there. As to whether I ever had 
occasion prior to my last visit to go through the building, 
I did not go through the building and I do not think I ever 
went all through the building, I may have been in differ¬ 
ent parts at different times and covered the building. As 
to whether I ever had occasion to go into any more than the 
front office prior to my recent inspection trip, I think I have 
been in the back there. It has been a long time ago. It 
was several years ago when I worked in that vicinity. I do 
have a present recollection of having been into a portion 
of that building other than the office prior to my recent in¬ 
spection trip, because I remember on several occasions I 
watched them fixing some fenders and things in 
138 there. This was in the back of the building on the 
first floor. I have never seen any work done on the 
upper floor at any other time. As to what else I have seen 
them do on the first floor of the building, I have seen them 
changing tires etc. As to what else I have seen them do 
on the first floor, I have seen them do work on automobiles— 
it may have been other than fixing fenders I do not know. 
I may not have paid particular attention to it—such as tun¬ 
ing the motor or changing such parts of the motor, install¬ 
ing some parts of the motor with the hood raised. As to 
whether I was just guessing or if I knew I had seen that, I 
have seen such things as the hood raised and a man with his 
head stuck in, but I never inquired what they were doing 
and the only repair work I have seen done was on the first 
floor. This was all I have seen them do in that building 
and at the present time and during the last several months 
since I have been preparing mv testimony I have not seen 
any work done on the premises. There is an Esso Service 
Station at the northeast corner of 14th and Florida Avenue 
where they have complete service for autos. I have also 
used the term ‘ 1 complete service for autos” in connection 
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with several of not all of the gasoline stations. By com¬ 
plete service I mean a man can go in and buy gasoline and 
oil and have water put in his radiator and air in his tires 
and he can buy incidentals, such as patches, tires, batteries 
and other accessories. Most of the stations have a tuning 
service. They will repair or tune the motor or add certain 
parts to the motor. As to whether any of these stations 
did a general automobile repair business so that if you have 
something wrong with your machine you can drive it in and 
they will take care of it on the premises. I think you can 
take a car in and unless there is something unusually wrong 
with it you can take it into the Washington Rubber Com¬ 
pany at 14th and Belmont. They have mechanics there. As 
to whether they would take a motor down completely right 
there on the premises, they have mechanics there— 

139 unless as I say, there is something unusually wrong. 
In other words if he feels it will not pay him to do it, 

but I know for a fact they have done it because they did it 
while I was working there. As to whether the service was 
limited almost entirely to the motor, tuning up the motor 
and service in connection with the sale of spark plugs, most 
of them sell every kind of accessorv so far as that it con- 
cerned, but I am more familiar with the Washington Rubber 
Company service station than I am with any of the others 
and I could definitely say that they could do anything on an 
automobile that could be done so far as the motor or any 
other part of the car is concerned. As to whether they ad¬ 
vertise on their signs that they conduct a general repair 
shop, there is on the window Washington Rubber Company 
Service Station, or something like that, and then they have 
batteries, radios and automobile tires in neon on the win¬ 
dows. The Washington Rubber Company Service Station 
is located in a first commercial area. As a lawyer I do not 
know that you cannot conduct an automobile repair shop 
in a first commercial area. They washed cars at this ser¬ 
vice station from 8:00 A. M. to 6:00 P. M. at night and 
sometimes they worked later than 6:00 P. M. 

140 The northeast corner of 14th and Belmont Streets 
is in a “First Commercial” area. Florida Avenue 

to Belmont Street is “Second Commercial” and everything 
north of Belmont on the east side of 14th Street is “First 
Commercial” so that the northeast corner would be first 



106 GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AL. 

commercial. In the shoemaking or shoe repairing estab¬ 
lishment on the east side of 14th Street, between Belmont 
and Clifton Streets, which establishment is what is com¬ 
monly known as a “shoemaker,” shoes are repaired there. 
I have never seen them make shoes but I have seen shoes 
repaired there. The motors connected with the machinery 
in the shoe repair shop are against the back wall on a level 
with the sidewalk and are connected with the machine that 
does the sewing and buffing, that is all these machines do. 
The nailing process is done by hand. When I referred to 
the other shoe making establishments and the types of ma¬ 
chinery you may find in these establishments, that is what 
I meant. I have actually seen the cleaning plant in the 
Hollywood Cleaners place at 2425 14th Street on numerous 
occasions and I also went in there about five or six weeks 
ago and saw it in operation and I know for a fact they do 
all of their cleaning there except rugs which they may send 
out since I have never seen any machinery there which 
would clean rugs. They do all of their clothing cleaning 
on the premises and they did this up until the last time I 
was in there about the middle of October. 

141 At 2509-14th Street where I said there was a fac¬ 
tory in the La France Upholstering store, I did not 
see any machinery myself. As to how many people are 
employed there, when I was in there I saw about two or 
three men and one lady; that was when I went in there; I 
was just in there a few minutes. I was talking to the lady 
and the two men were in the back of the store. The store 
is rather deep and they were in the back of the store 
stooped over a piece of furniture. I may have called this 
store a factory. I understand they make furniture there. 
This was at the extreme back of the building and I could 
see one of the men hammering; I could also hear some 
people banging upstairs but I did not go upstairs. That is 
all I saw the last time I was in there. I went in there at 
very wide intervals at two or three different occasions and 
all I saw, substantially that, banging on a piece of furni¬ 
ture. The building sets right up to the sidewalk and when 
I passed along there, at the time I made this inquiry, I 
could hear this banging from the sidewalk. At 2513-14th 
Street, there is a paint store where they sell to retail cus¬ 
tomers and I think to wholesalers too but the paint is not 
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manufactured there. When I referred to a tailor shop and 
as to whether I meant to imply that there was any manu¬ 
facturing of clothes, I do not know whether or not some 
of them actually make clothes. They are what are com¬ 
monly known as tailor shops. I did not see anybody mak¬ 
ing any clothes. 

The Court: You know that there are tailors who make 
clothes, and there are tailors who repair, and there are 
also factories where clothing is made by the thousands or 
hundreds of thousands of suits, perhaps. Is there any 
place there where the clothing is made, except perhaps a 
custom-tailor, who makes one suit at a time? Is there any 
place where clothing is manufactured? 

The Witness: Not to my knowledge. 

The Court: You understand what I mean. 

142 The Witness: When I said ‘‘tailor shop” I mean 
what is commonly known as a tailor shop. 

The Court: They make you a suit of clothes. 

The Witness: Or maybe just clean it. 

The Court: They make one or two garments, or repair 
them, or perhaps clean them. You did not refer to a place 
where clothing is made on a large scale. 

The Witness: No. 

With respect to my testimony that 2609-14th Street was 
a Chinese laundry and that they did their own washing, 
and as to whether I had ever seen them doing any washing 
on the premises, I did not actually see them doing anything, 
I saw some washing machines in there. As to whether I 
know as a matter of fact that they send their washing out 
to be done elsewhere, my answer is “I do not.” So far as 
I know there are no places which manufacture by machinery 
articles on the premises for shipment out to other stores or 
perhaps other states and so far as I know none of them do 
what is called a wholesale business. The beauty salons 
have machines for drying the hair but so far as I know 
they do not make any false hair. These beauty shops use 
the machinery they have in beautifying some girl or woman 
who goes there for that purpose and the machine is in each 
instance used in connection with the business done on the 
premises. There is no wholesale business done in the Sub¬ 
division as far as I have observed. There is some doubt 
in my mind about the upholstery place. I do not know just 
what their method of business is. As to whether I thought 
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that the type of liquor use in the Kit-Mar restaurant is 
somewhat objectionable to a residential neighborhood, I 
did not notice that the many times I have been in there. 
As to whether I thought it was objectionable to a residential 
neighborhood, I ate there a lot; I never noticed anything 
like that. The west side of 14th Street between Clifton 
and Euclid Streets outside the Subdivision, is improved by 
residential buildings. 

143 George Jameson, called as a witness on behalf of 
the defendants, testified on direct examination as 
follows: 

144 I reside at 414 Jefferson Street, N. W., and I am 
engaged in the liquor business with a retail license 

Class “A” on the east side of 14th Street at 2825 14th 
Street, N. W. I have resided in the District of Columbia 
over twenty-three years and I am the sole proprietor of the 
business conducted at this address. My place of business 
is two doors south of Harvard Street. The building which 
I occupy is a three-story building. The first and second 
floors are occupied by my business and the third floor is 
vacant because the Alcoholic Beverage Control Board will 
not allow any other business on the third floor because there 
is only one entrance to the store. I know the premises at 
2807 14th Street, N. W., which is occupied by Mr. Parsley 
who conducts a painting, decorating and window shade 
business. It is a painting and decorating, and wdndow 
shades manufacturing business and I have been there and 
the last time was this morning and I observed the character 
of machinery and the other things used there in the conduct 
of his business and saw a hand cutting table eight feet by 
eight feet used in cutting shades and cloth and trimming 
papers. There is a slide that runs along the table which 
admits a knife and the window* shade material is laid on the 
surface of the table and a knife runs through it and cuts 
it with a machine operated by hand. He also has an electric 
wood saw one-quarter horse-power which he uses in the 
cutting of poles for window shades. These poles are mostly 
in forty-tw’o inch lengths and if they need a twenty inch 
length they cut the poles off with the wood saw and put the 
fixtures on and sometimes they come longer than forty-two 
inches. The machine is a circular saw and the motor is one- 
quarter horse-power with the powrer transmitted to it by a 
belt operated from an electric motor. I didn’t see whether 
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it is connected by a gear or a belt but I am certain of the 
motor furnishing the power for the operation of the saw. 
There is also an electric sewing machine operated by a one- 
fifth horse-power motor. This motor is operated for cur¬ 
tains, awnings or anything needing sewing. The rear part 
of the premises are used for this business. I have been op¬ 
erating my business under a retailer’s Class “A” license 
since March 1,1934 which was the date on which I obtained 
my license from the Alcoholic Beverage Control Board and 
thereafter I immediately commenced business. My busi¬ 
ness is a retail liquor store and the liquors and whiskies I 
sell are in packages. I also sell beer and wine. I 
145 cannot break the labels or open a bottle but I sell it 
in packages. I have no liquor is sold at that place in 
bulk and all my business is confined to sales in packages in 
which the packages are never broken by me. Some of my 
customers come to my place of business and others give 
their orders by telephone. I would say thirty to thirty-five 
per cent of the business is by telephone and the purchases 
are delivered by one of my employes. In other words, if 
anyone wants to buy my merchandise he may call me on the 
telephone and I will send it around by one of my men. 
Thirty to thirty-five per cent of my business is conducted 
in that way. I made my application to sell liquor February 
6,1934 and public notice was given of that fact both through 
the newspapers and also with a card over the door at 282? 
14th Street showing the date that the hearing would be had 
on my application. The date of that hearing was February 
19, 1934 and this information was contained on the card 
placed on my door. Besides the newspaper advertisement 
of the hearing, notice by way of card was continuously on 
my door from February 6, 1934 to February 19, 1934. I 
attended the hearing on February 19, 1934 at the District 
Building which was open to the public. Before the Alco¬ 
holic Beverage Control Board, composed of Mr. Offutt, Mrs. 
Mason and Mr. Gans, there was a large gathering and my 
license number was called and the question was asked 
whether there was any objection to the issuance of a license 
to me. Nothing else transpired at that meeting pertaining 
to me. And so far as I was concerned, the meeting was ad¬ 
journed and on March 1, 1934 I got my license. I had 
purchased liquor conditional upon obtaining my license and 
after I got my license I called up the wholesale place and 
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had the liquor delivered which was done on March 1, 1934. 
There was no objection to my obtaining a license and after 
the hearing was held I employed carpenters to put up 
shelves and other equipment in the store and get ready for 
business. The shelving and carpenter work around the 
place cost between $500.00 and $700.00. This consisted of 
the cost of building shelves and beer coolers. I also bought 
a cash register, desk and a couple of chairs, counters and 
sign, but these things I got after the first of March and I 
had to do a little painting and scraping of the floors. The 
items of $500. to $700. covered all these things. I did not 
start any of this work until after I knew there was no ob¬ 
jection to me. I entered into a conditional contract for the 
purchase of stock of whiskies, wine and beer. This 
146 purchase was conditional upon my obtaining a li¬ 
cense and when the license was obtained, the liquor 
was delivered. I do not own the building but I rented this 
building the day before I made application for the license. 
The lease was for three years at a rental of $135.00 per 
month for the first year and $150.00 per month for the next 
two years. Since then that lease expired and I renewed my 
lease for four more years at $175.00 per month and I also 
pay under the lease the water rent and take care of the re¬ 
pairs except the roof and I furnish the heat. The building 
I occupy is a three-story building but I only use two floors. 
The third floor must remain idle because there is no sep¬ 
arate entrance to reach it and the Alcoholic Beverage Con¬ 
trol Board will not permit the occupancy of a third floor 
by other tenants without a separate entrance. The ap¬ 
proximate amount of money I paid for my stock of liquor 
was $5,000.00. This was around March 1st, 2nd or 3rd, 
1934 and I have since continued in business operating the 
same ,tvpe of business without interruption. I have in¬ 
creased my stock since March 1, 1934 and according to my 
last inventory, July 1, 1937, my stock was $16,958.80 fig¬ 
ured at cost price. (Over plaintiffs’ objection witness tes¬ 
tified:) My profit in 1936 from the conduct of my business 
was around $6,000.00 and during the preceding years it was 
about the same. I received on March 13, 1934 a letter ad¬ 
dressed to me similar to Plaintiffs ’ Exhibit 4, thirteen days 
after I had opened for business and by that time I had 
increased my stock and done considerable business and had 
completed my repairs. Thereupon the defendants offered, 
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and the Court received in evidence, defendants’ Exhibits 
One, Two, Three, being pictures of the east side of Four¬ 
teenth Street between Girard and Harvard Streets, and 
(over the objection of the plaintiffs that evidence as to the 
west side is inadmissible) defendants’ exhibits Four and 
Five, showing the west side of Fourteenth Street across 
from the place of business of the defendant George Jame¬ 
son. (It is stipulated that these pictures may be shown to 
the Court of Appeals as a part of this Bill of Exceptions). 

Witness:—I have seen the pictures and they show the 
condition to be the same now as when they were taken five 
or six weeks ago and the only change is that there are a 
couple of places vacant since then. My recollection of this 
neighborhood goes back to about 1915 at which time the 
east side of 14th Street was then mostly residential but 
then changing to business. There are three other liquor 
stores, outside of the Subdivision, within two hundred and 
fifty feet from my place of business across the street on 
the west side of 14th Street. One of these places is 
147 north of me, one opposite me and one a little south. 

(Counsel for plaintiffs objected and excepted to tes¬ 
timony received by the court showing conditions on the 
west side of 14th Street, because it was outside of the 
subdivision.) There is also another liquor store on the 
west side of 14th Street known as Steelman’s Liquor Store 
and there is still another liquor store a little over a block 
away from me and south of my place of business but on 
the west side of 14th Street. Steelman’s Liquor Store is 
closer to Euclid Street than my store. 

On cross examination the witness testified as follows: 

I have a current investment in my place of business in 
stock of between $15,000.00 and $16,000.00 and with whiskey 
in bulk, which I keep elsewhere of about $100,000.00. I 
have been making since I have been in business at this 
address on an average of $500.00 a month. The $500.00 
a month is for the time and effort I spend there and for the 
money I have invested in my business. When I figure my 
profit I do not take out the interest on the money I had in¬ 
vested, and I do not charge anything for my own time 
either. 

The motor in Parsley’s place of business at 2807-14th 
Street is not attached to the cutting machine but is operated 
manually by hand. Yesterday I heard the witness who 
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testified that the motor was connected to the cutting ma¬ 
chine but this is not the fact. The sewing machine is of 
the size of the old type sewing machine like those they 
used to have in private residences except that it has a one- 
fifth horse power motor connected to it. The other item 
which I saw in Parsley’s place is a wood cutting saw used 
for the purpose of taking a roller which comes in a stock 
size of about forty-three inches and cutting to a shorter 
length for windows to which it might be fitted. The thick¬ 
ness of the wood which it has to cut is about one and one- 
half inches in diameter and of solid wood. The end which 
contains a spring is not cut. It is of very soft wood and 
could be easily cut by hand but a more accurate and 

148 quicker job is made by the use of the electric saw. 
This machine is located in the back room on the first 

floor about eight or ten feet above the street level and sets 
back about fifty or fifty-five feet from the sidewalk. In 
the front of the house on the first floor is conducted the 
business of a decorator with a display of window shades 
sold on the premises and they actually sell and deliver both 
on and off the premises window shades. I signed my first 
lease about February 6, 1934 contingent on my getting the 
license and I made application for my license the 

149 same day. My rent was payable for the period 
commencing March 1, 1934. I renewed this lease 

about a year ago, contingent upon my being able to get out 
in the event I lost this case. At the public hearing before 
the Alcoholic Beverage Control Board in the District 
Building on the 19th day of February, 1934 there were a 
number of cases called at that time. When my case was 
called there was no objection. I did not get there at the 
beginning of the meeting and I waited there until near 
the end of the session. I did not hear of any general com¬ 
plaint for the neighborhood by a Mr. Martin Quigley ob¬ 
jecting to the issuance of a license until the 27th or 28th of 
February, 1934, which was the first time I heard about it. 
I heard Mr. Offutt of the Alcoholic Beverage Control Board 
say that the matter of enforcing covenants and restrictions 
was of no concern to the Board but was one which would 
have to be decided in an equity court and I knew that this 
was the position that the liquor board had taken in this 
matter. The shelving could be used in a delicatessen store 
if I could get some one to use it, but there is no question but 
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what it could be used. The refrigerator or cooler is a re¬ 
movable type. The front of my building is flush with the 
inside of the sidewalk but the door is set back eight or ten 
feet and notice of my application for a license put up by the 
Police Department was posted over the entrance door. The 
door is in the center of the building with show windows 
extending on either side. The door is about six and one- 
half or seven feet in height and the notice, which was about 
ten inches by sixteen or eighteen inches and printed, was 
posted at the door and could be seen but not read from the 
street but could be read from the sidewalk. 

On redirect examination the witness testified over the 
objection of the plaintiffs on the ground of hearsay as 
follows: 

Mr. Offutt told me he had a letter from Mr. Quigley ob¬ 
jecting to all locations for the sale of liquor on both sides 
of 14th Street and Mr. Offutt called up Mr. Quigley and 
Quigley said that his objection was withdrawn. 

Thereupon Mr. Halper stated to the court that there 
was a further question that he desired to ask on 

150 direct examination of the witness but which he had 
overlooked and upon the statement by counsel for 

the plaintiffs that there was no objection the court allowed 
the following as further direct examination of the witness 
George Jameson: 

Witness:—I own a house in this subdivision at 1245 Ken¬ 
yon Street, N. W. which is on the north side of Kenyon 
Street between 11th and 13th Streets. I do not occupy it 
but rent it. I rent it to a colored family. 

Whereupon counsel for the plaintiffs moved that the 
answer that he rented it to a colored family be stricken. 

Whereupon the court stated that he, the court, had been 
excluding testimony of this nature right along. Whereupon 
the court, over the objection of the defendants, struck out 
said answer, to which action of the court the defendants 
each excepted and which exceptions to each of the defen¬ 
dants were duly noted. 

On recross examination, the witness testified: 

151 At the first meeting before the A. B. C. Board on 
the 19th day of February, it was announced by Mr. 

Offutt, the Chairman of the Board that so far as restricted 
covenants were concerned the Board would pay no atten 
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tion to them but leave it to the owners to enforce the cove¬ 
nants themselves in Court. 

Sam Rosey, called as a witness on behalf of the defen¬ 
dants testified on direct examination as follows: 

I have been a real estate broker in the City of Washing¬ 
ton for thirteen years, have rented and negotiated leases 
of homes and businesses and in the course of my business 
I have become acquainted with rentals along 14th Street 
between Florida Avenue and Park Road. I know the prop¬ 
erty occupied by Jameson at 2825-14th Street as I am the 
real estate agent for those premises and collect the rents for 
the same. I have been in these premises and know the char¬ 
acter and nature of the same and the use to which the prem¬ 
ises are put. In my opinion the occupancy of these prem¬ 
ises for the sale of liquor is more valuable than for other 
purposes. The rental for the present use of the premises 
is $175.00 per month and if another tenant were secured 
for another business the rental would be about $125.00 per 
month, a negative differential of $50.00 a month. 

Q. Now, then, what is the present rental in comparison 
to the fair rental value of the property at this time? A. I 
do not know that I understand your question. 

Q. Well, specifically, is the present rental more or less 
than the fair rental value of the property? 

The Court: You mean the purpose to which it is devoted? 

Mr. Halper: Yes, for the purpose to which it is devoted, 
as a liquor business; for the purpose it is used. 

The Witness: I would say the fair rental value is that. 

By Mr. Halper: 

Q. You think that is a fair rental value? A. Yes, $175.00 
would be a fair rental value. 

Witness: If these premises became vacant there 
152 would be some difficulty in re-renting quickly. Diag¬ 
onally across the street there is a corner store, a 
choice store in this neighborhood, which was vacated re¬ 
cently and it is still vacant and has been vacant I think for 
a month or two, maybe three months. My office is on 28th 
Street in the Connecticut Avenue section but I operate all 
over town. I should say that this vacant store about which I 
testified has been vacant a month or perhaps two. I did not 
negotiate the original lease between Mr. Jameson and the 
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owner of this property, Mr. Ambrogio, but I did negotiate 
the last lease, and I collected the rent from this property. I 
am not collecting any other rents on 14th Street properties 
between Florida Avenue and Monroe Street at the present 
time nor have I rented since 1932 any other stores on 14th 
Street between Florida Avenue and Park Road but I have 
negotiated several leases which never became effective. I 
have not sold any properties since 1932 on 14th Street in 
this area. 

Barney Goldstein, one of the defendants, called as a wit¬ 
ness on behalf of the defendants, testified on direct exam¬ 
ination as follows: 

I am one of the defendants, thirty-four years of age, and 
am a resident of and have lived in the District of Columbia 
for thirty-two years, and for twenty years I have lived in 
or near the John Sherman Subdivision, near 14th Street. 
My recollection of 14th Street between Florida Avenue and 
Park Road dates back about as far as 1912 or 1915. In 1912 
I was nine years old. Between 1912 and 1915 on the east 
side of 14th Street I think there were no stores or business 
between Florida Avenue and Kenyon Street. In 1912 I 
lived in the 3300 block of Georgia Avenue. There used to 
be a playground at 14th Street and Park Road and I used 
to go over there and I also sold newspapers at 14th Street 
and Park Road where the Riggs National Bank building 
stands today. I was then a boy eight or nine years old. 

At this playground which was where the parking 
153 lot is today between Park Road and Kenyon Street, 
we boys played ball and had our games there. I do 
not believe that there were any stores on the east side 
of 14th Street at that time. There were some stores on 
the west side of 14th Street but houses and churches were 
on the east side of 14th Street. There was a church known 
as the Trinity Church where the Trinity Towers is today 
and this church was torn down in the early stages of the 
improvements of 14th Street. At the present time 14th 
Street on the east side is a commercial street. I conducted 
a business at 3101-14th Street which is at the northeast 
corner of 14th and Irving Streets. I went into the occu¬ 
pancy of these premises in 1932 with a delicatessen store 
and conducted that business there until four months ago, 
when I sold the business. At that time, four months ago, 
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I was conducting a delicatessen and liquor business. Orig¬ 
inally it was a delicatessen business in 1932 and with the 
passage of the Alcoholic Beverage Control Law, I enlarged 
the scope of my business to include a liquor business. I 
made application for a liquor license and the liquor license 
was granted to me about the same time Mr. Jameson ob¬ 
tained his, in the spring of 1934. In the block where my 
business was located, from Irving Street to Kenyon Street, 
there is no use of any of that property insofar as the street 
frontage is concerned except for commercial purposes. It 
is one hundred per cent commercial. When I extended the 
scope of my business to include liquor I made plans for new 
fixtures, neon sign, cash register and ice box. For these 
additional fixtures and equipment which I purchased in 
order to operate and conduct my liquor business along with 
the delicatessen business, I paid several thousands of dol¬ 
lars. The ice box cost me $1500.00, cash register $350.00, 
shelving which is the most beautiful set of shelves on 14th 
Street cost me $640.00. These shelves were built to order in 
Philadelphia to fit my individual store. I believe I had one 
of the prettiest stores in Washington. I also bought 
154 counters and the total cost of the additional equip¬ 
ment was approximately $3500.00. After I obtained 
my liquor license I purchased a stock of liquors at an initial 
cost of $2500.00. My stock of liquors included whiskey, 
wines, gin, champagne and beer. I had been operating my 
liquor store along with the delicatessen store until August, 
1937 when I sold my business. Prior to the broadening of 
the scope of my delicatessen business so as to include the 
sale of liquor I had made efforts to sell my business as a 
delicatessen store. 

Q. Had you been able to get a purchaser? A. No sir. 

Mr. Wilkes: I object. 

The Court: I will sustain the objection. 

Mr. Schwartz: May I be heard on that proposition? 

The Court: I do not believe so; I do not think it is nec¬ 
essary. 

Mr. Schwartz: We expect to show that at the time he was 
engaged in the delicatessen business there, the business pro¬ 
vided him with a bare existence and nothing more; that 
he had made many efforts to sell his business but he was 
not able to get a purchaser which would have paid him as 
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much money as he had invested there; that when he was 
able to get a liquor business into the place, from that time 
on he succeeded and not only was he able to make a good 
living but considerable money and finally when the time 
came that he wanted to sell his business he was able to sell 
it at a very handsome price. 

The Court: You can ask him about the putting in of the 
liquor but I do not believe the question as to whether the 
delicatessen was profitable or not— 

Mr. Schwartz: How will your Honor be able to tell 
whether or not with the advent of liquor his store would be 
more profitable than it was as a delicatessen store unless 
you are informed of it? It may be, for all your 
155 Honor could tell, without our being able to supply 
this information that Mr. Goldstein could have got¬ 
ten the same price before the advent of liquor. 

The Court: I think that it involves too many collateral 
issues and I think it is not admissible. 

Mr. Schwartz: Your Honor will allow me an exception. 

The Court: Yes. 

Q: Do not answer this, as I assume his Honor’s ruling 
will be the same.—was there any market for your business 
as a delicatessen business at the time of or prior to your 
taking liquor in? 

Mr. Wilkes: The same objection. 

The Court: I sustain the objection. 

Mr. Schwartz: Your Honor will allow us an exception. 

The Court: Yes. 

Mr. Schwartz: I expect to prove by that testimony, if 
your Honor please, that there was no market for the busi¬ 
ness and that he made repeated efforts to sell and could 
not sell it. 

Witness: I could not pay the rent. 

Mr. Schwartz: He could not even make enough to pay 
his rent. 

The Court: Well, I have ruled. 

Witness: I kept books showing the amount of business 
I had after I received by license in March, 1934, when 
liquor came in. My total receipts from my delicatessen and 
liquor business for 1934 were $46,984.58. My total expendi¬ 
tures during 1934 for liquor were $15,313.10 and for grocer¬ 
ies $19,078.24. My net profit from the business after de- 
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ducting the expense including rent and help for 1934 was 
$6,000.00 and of this amount two-thirds or the sum of 
$4,000.00 was from the sale of liquor and one-third or the 
sum of $2,000.00 was from the sale of groceries. For the 
year 1935 my gross receipts from both groceries and 

156 liquors was $71,101.50. My expenditures for the pur¬ 
chase of liquor during 1935 were $20,607.77 and my 

purchases of groceries totaled $21,243.96. In 1936 my total 
receipts were $55,522.48. My total expenditures for liquor 
were $20,929.45 and my total expenditure for groceries 
$18,867.77. At the end of 1936 I bought a cash register for 
which I paid $645.00 and with this cash register I was able 
to keep my records differently so as to enable me to state 
separately the gross receipts from liquor and the gross re¬ 
ceipts from groceries. My net profits for each of the years 
1935 and 1936 was about $6,000.00 each year, of which about 
sixty per cent was derived from the sale of liquor and forty 
per cent from the sale of groceries. I have my figures for 
1937 tabulated by months. For January, 1937 my total re¬ 
ceipts for liquor were $1,970.62 and for groceries $1,984.20 
from which my largest profit resulted from the sale of 
liquor as the margin of mark-up on liquor runs about forty 
per cent whereas the mark-up on groceries is about twenty- 
five per cent. Also there is no loss from spoiling in han¬ 
dling liquor and of course there is from deterioration and 
spoiling in the handling of groceries. My liquor business 
is under a retailer’s Class A license for liquor which is not 
consumed on the premises. I sell whiskey, beer, bread, 
milk, butter, eggs and cheese and my sale of whiskey and 
liquor is bottled and is sold in packages and I also sell wine 
and beer to take out. I do not sell anything to be consumed 
on the premises. For the month of February, 1937 my 
gross receipts from liquor were $2,059.08 and from grocer¬ 
ies $1,983.47, for the month of March, 1937 from liquor 
$2,225.33 and for groceries $2,059.26, in April, 1937 from 
liquor $2,130.81 and from groceries $2,169.88, for May, 1937 
from liquor $2,341.75 and from groceries $2,597.25, for 
June, 1937 from liquor $2,330.58 and from groceries 
$3,291.53, for July, 1937 from liquor $2,339.38 and from 
groceries $3,304.49. For August from liquor $2,- 

157 234.23 and from groceries $3,070.51. The grocery 
business is larger in the summer time. When the 
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weather is cooler we sell more whiskey and the sales pick 
up in cooler weather. In September, 1937 I sold my busi¬ 
ness. My sales of liquor are effected by customers coming 
into the store and also by telephone and delivery service. 
When the sale is made by telephone, delivery is by my de¬ 
livery boy. My business grew so that I put on a special 
delivery motorcycle which cost me $500.00 and I had three 
uniformed boys to make deliveries. We advertised in the 
telephone book and made deliveries to all parts of the city. 
In the sale of liquor our telephone business was greater 
than through customers coming into the store. I should 
say about seventy per cent of the liquor business was done 
by telephone. I had private telephones with a direct wire 
to Trinity Towers which is a large apartment house with 
approximately one hundred and fifty apartments in the 
building. The Trinity Towers is on the east side of 14th 
Street in the block below. I also had outside telephone lines. 
This section of Washington where my store is is very 
thickly populated and there are many apartment houses. 
There are also rooming houses and some boarding houses in 
this section. Rooming houses are there in large numbers. 
I sold no liquor to be consumed on the premises. In con¬ 
nection with my grocery business I churned butter with an 
electric churn run by a one-half horse-power electric motor. 
This motor was located in the basement of my premises. 
I have been churning butter with this motor from the time 
I went into business there in 1932, until after the first year 
we went into the whiskey business, I sold my business in 
September, 1937 to Solomon Bain and he is the present 
owner of the business and is operating the store substan¬ 
tially as I operated it. 

Thereupon the defendants offered and the court received 
in evidence contract of sale dated August 24,1937 executed 
between the defendant Barney Goldstein and Solomon Bane 
by the terms of which the said Goldstein agreed to 
158 sell to the said Bane the delicatessen and liquor bus¬ 
iness at 3101-14th Street, N. W. for the sum of 
$20,000.00 all cash, which contract of sale included stock 
and merchandise guaranteed by the said Goldstein to inven¬ 
tory at $10,000.00 at the current wholesale list price, and 
in the event the inventory was less or exceeded the sum of 
$10,000.00, the total purchase price of $20,000.00 was to be 
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proportionately diminished or increased. The said contract 
was conditioned also upon the transfer of the said Gold¬ 
stein’s retailer’s Class A license by the Alcoholic Beverage 
Control Board of the District of Columbia from the said 
Goldstein to Solomon Bane and upon Bane’s obtaining a 
new lease for a term of five years at a monthly rental of 
$250.00. 

Witness:—This was an absolute bona fide sale and I 
have no interest in the conduct of the business except that 
$2,000.00 is held in escrow out of the purchase price pending 
the outcome of this trial. By that I mean that if this trial 
goes against me I lose $2,000.00 but if I win, I get the 
$2,000.00. I was asked to post $4,000.00 but only $2,000.00 
was posted and is held by Mr. Lichtenberg, the attorney 
who drew up the contract. The additional lease referred to 
in the agreement was obtained. I paid during my occu¬ 
pancy of the premises $250.00 a month. The store is a very 
small store, a corner store, about fifteen feet wide and about 
thirty feet deep with a basement underneath. The trans¬ 
fer of the license from me to the purchaser has already been 
approved by the Alcoholic Beverage Control Board. I con¬ 
ducted outside of the store on the sidewalk a large fruit 
stand for about four years. It is not now being conducted 
because Mr. Bane did not want to engage in the fruit busi¬ 
ness. All of the buildings in my block on the east side of 
14th Street extend right to the sidewalk and there is no set¬ 
back of any kind and this is true of all the commercial prop¬ 
erty on 14th Street from Florida Avenue to Kenyon Street. 

It extends right out to the sidewalk on both the east 
159 and west sides of 14th Street. There is a liquor store 
with an off-sale retailer’s license on the west side of 
11th Street between Irving and Kenyon Streets called the 
11th Street Liquor Store and another off-sale liquor store 
also in the same block the name of which I don’t know. On 
cross-examination witness testified: These stores are out¬ 
side the subdivision. I came to Washington in 1906 or 1907 
and I lived at 3318 Georgia Avenue between Lamont and 
Morton Streets about four or five years. On coming to 
Washington before I lived at 3318 Georgia Avenue, I lived 
a block up the street on Georgia Avenue. I do not remem¬ 
ber the number. I lived altogether on Georgia Avenue in 
the vicinity of Lamont Street from 1905 until 1915. I 
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served papers and also sold papers at Park Road and 14th 
Streets but I do not remember the years. At that time 
there was some business and there was a car stop there but 
there was not any big business up there then. When I was 
selling papers at 14th Street and Park Road on the site 
where the Tivoli Theater now is, there was another church 
there. This $2,000.00 put up with Mr. Lichtenberg was de¬ 
posited out of the purchase price to be paid to me pro¬ 
vided Mr. Bane, the present owner, could remain there and 
conduct his business as I did. In the event I lose this case 
I lose $2,000.00. If I lose this case, I wouldn’t but Mr. 
Bain would be the one to apply for the transfer of the li¬ 
cense. I have nothing to do with the license as he has all 
the rights in it. Mr. Bane would continue to pay the rent 
for the premises and would have to dispose of the liquor in 
the best way he could. Mr. Parsley’s place of business is 
in a private house and it sets back. All the stores, however, 
set out to the sidewalk. The Park Savings Bank also sets 
back. There are a very few properties which set back. I 
do not know if any stores are set back. I kept records of 
the amount of my business coming by telephone and turned 
them over to the telephone company as they were interested 
in knowing the extent of the business received by 
160 telephone. We kept this record for the telephone 
company and turned it over to them. I also received 
orders over the telephone for delicatessen goods and gro¬ 
ceries but most of my orders over the telephone were for 
liquor. The telephone company wanted the figures on their 
business as they were making a survey in connection with 
compiling statistics in showing how much business was be¬ 
ing done by use of the telephone and it was in this connec¬ 
tion that the survey was made for the telephone company. 
I estimated that seventy per cent of our business came by 
telephone by the records we kept. This estimate is based 
on actual calculation of the reports that were kept over a 
period of the last three years. I sold the better whiskeys 
in my store principally. I had a very extensive stock, han¬ 
dled all kinds of liquor but Calvert and Seagrams were the 
two principal sellers in whiskey. The mark-up on Calvert 
and Seagrams whiskey is thirty-five per cent to forty per 
cent. This is the usual mark-up in retail stores of whiskey 
in the District of Columbia, about forty per cent. In trans- 
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ferring the license to Mr. Bane it was necessary to go down 
to the liquor board and have him make out an application 
and I signed that I was going to transfer the license, and 
the liquor board then made an investigation as to the char¬ 
acter of the man and the transfer was thereupon made. It 
was not very difficult to do when the transferee is a person 
of a good moral character. 

On redirect examination the witness testified as follows: 

When an application for a transfer of a license is made 
there is a public hearing and the same routine is followed as 
in the case of an original application for a license with a 
publication in the newspaper, a posted sign on the door and 
the opportunity for anyone who opposes the application to 
go down to speak as to the propriety of the transfer to the 
person interested. At such a time the applicant is thor¬ 
oughly investigated and the facility with which the license 
is transferred is not as simple when a new location is 

161 desired. When a new location is desired it is very 
difficult to transfer the license. When a person is 

simply transferring the license from one individual to an¬ 
other at the same location the new license is ordinarily 
issued to him if the moral character of the new applicant 
is good, but when a new location is desired it is a very diffi¬ 
cult thing to get a license. In those circumstances inquiry 
is made with respect to the proximity of the place to 
churches, schools and other liquor stores and if there is 
another liquor store in the locality the Alcoholic Beverage 
Control Board considers the question of whether there is 
an adequate service to the locality, or the immediate neigh¬ 
borhood. The tendency is to reduce the number of licenses 
and a limit has been set on the number of licenses which is 
less than the number of licenses already issued. The num¬ 
ber of outstanding licenses is more than the limit that has 
actually been set for the number of licenses which the Al¬ 
coholic Beverage Control Board wants to have perma¬ 
nently. 

162 On re-cross examination the witness testified as 
follows: 

I have what is called a retailer’s Class A license, off- 
sale and I have not known of any person losing such a 
license by reason of moving his place of business but I do 
know of instances where the application has been made for 
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a transfer of a license and the transfer has not been con¬ 
summated because the board would not approve the new 
location and the license had to remain where it was. These 
licenses have a generally recognized sale value and run 
about $5,000.00 or $6,000.00 just for the license itself. I have 
known them to sell as high as $10,000.00. I have known of 
cases where a license without a stock of liquor has been 
sold alone. In answer to the question if it was not a fact 
that if I had wanted to sell my license to some other delica¬ 
tessen man at 14th and Park Road or 14th and Monroe that 
the market value of that license, the recognized market 
value and the sale to this other man would have been about 
$5,000.00 or $6,000.00. My answer is, “that it would”. As 
to whether it was unusual in the District of Columbia for 
one man to sell to a merchant who holds a license in a dif¬ 
ferent location, a different part of the city, a license for 
$5,000.00 or $6,000.00, my answer is, “it has been done.” 

Marcus Samuel Smith, one of the defendants, 
163 called as a witness on behalf of the defendants testi¬ 
fied on direct examination as follows: 

I operate a drug store at the southeast corner of 14th 
and Clifton Streets, the address of which is 2435-14th 
Street. I purchased this drug store in August or Septem¬ 
ber, 1926 and prior to that time it was operated by H. 
Colodny & Co. and later by a Mr. Lichtenstein. I was in¬ 
side this drug store on a number of occasions prior to my 
ownership of it and observed their signs stating that 
whiskey was sold under the Prohibition Act and after my 
purchase of the drug store I had similar signs placed di¬ 
rectly as you enter the door on a gold placard with black 
lettering. Those signs were common throughout all drug 
stores in the city and at various intervals we had signs in 
the window put out by different manufacturers that whis¬ 
key was sold under the Prohibition Act. The wording on 
these signs inside the premises was “Whiskey prescriptions 
are filled here under the Prohibition Act”. These signs 
■were about twelve by six inches. I had such a sign placed 
at the top of a fixture at the prescription department and 
it "was visible to anyone coming into the store; one could 
not miss the sign; it was the first thing one saw as one 
walked into the store and it was purposely placed there so 
customers would not miss it. These signs I am talking 
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about were there during prohibition and during the period 
from 1926 up to about 1934, all during prohibition. I filled 
physicians’ prescriptions for whiskey and wine. I was 
familiar with many of the customers who came in and pur¬ 
chased whiskey on prescription. I recognized Mr. Boteler, 
one of the plaintiffs, as having been a patron at my drug 
store and he admitted it. I had many customers during 
prohibition who bought whiskey on prescription and I have 
had occassions to see some of these same customers after 
prohibition and most of these same customers have re¬ 
mained since the enactment of the Alcoholic Beverage Con¬ 
trol Act for the District of Columbia. During Prohibition 
I filled whiskey prescriptions for Mr. Boteler. At the hear¬ 
ing on my application for a liquor license, it was 
164 protested by the plaintiff, Mr. Brown, but on March 
4,1934, a couple of weeks later, I received my license 
and I now have a license for the sale of wines, beer, liquors 
and cordials in original packages to take out, off the 
premises. Nothing is consumed on the premises by the 
glass. When Mr. Brown made his protest Mr. Offutt, who 
presided over the Alcoholic Beverage Control Board, stated 
that for any objections based on the violation of a covenant, 
he would have to resort to the courts. After I received my 
license on March 4, 1934, in order to facilitate the combina¬ 
tion of my liquor business with the drug store business I 
had to improve and install new fixtures. After obtaining 
my liquor license under the Alcoholic Beverage Control 
Law we did more on some days than we did in a month 
under the Prohibition Law. In other words, the extent of 
my liquor business was such that we did in one day under 
the Alcoholic Beverage Control Law more business than 
-we did in the sale of whiskey in a month under the Na¬ 
tional Prohibition Act and it therefore became necessary to 
make some changes in the set-up of my place of business. 
I completely altered my store with new fixtures through¬ 
out, mahogany fixtures, all plate glass, illuminated, and 
it cost me over $2,000.00 and my liquor business became 
so extensive that we had to make more room for my pre¬ 
scription department so that it would not conflict with the 
liquor, as a result of which I had to remove a -wall from an 
adjoining room and place my prescription department in 
that room and in that way have more room to display my 
liquor. The selling of liquor under the Alcoholic Beverage 
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Control Law required in my business facilities for dis¬ 
playing the liquor on shelves and counters as under the Na¬ 
tional Prohibition Law we were not permitted to display 
the liquor at all but were required by regulations to keep 
the liquor in a fire-proof steel vault under lock and key. 
That latter change represented a cost in money of $1500.00. 

I had to completely remodel my stock room so as to 
165 enable me to properly stock my whiskey and I used 
a portion of the store which before I had never used. 
After I procured my license there came a time when my 
lease expired and I had my rent increased from $200.00 to 
$250.00 a month. Over plaintiffs’ objections that it re¬ 
lated to conditions outside of subdivision, witness was per¬ 
mitted to testify: There are two liquor stores on the west 
side of 14th Street near me. One is called the American 
Liquor Store and the other the Belmont Liquor Store and 
both of these liquor stores have retailer’s licenses Class 
A, the same type as I have, which means they sell liquor 
off-sale, off the premises. There are also other places on 
the west side of 14th Street where the liquor is sold under 
licenses by which it is consumed on the premises, the Kit- 
Mar Restaurant where hard liquor is served right on the 
premises and also a place called Temple Grill and another 
place called the District Restaurant. These places are in 
my immediate neighborhood and there are other places on 
the west side of the street north of me. There is another 
place on the west side of 14th Street where liquor is sold 
under an off-sale license like mine called Steelman’s. All 
of the liquor stores have a 14th Street frontage to the pave¬ 
ment and all have attractive neon signs. The north side 
of Euclid Street between 13th and 14th Streets is much 
nearer to Steelman’s place than mine. The block from 
Euclid to Fairmont Streets is an unusually short block. If 
one were to cross Fairmont Street at the point where Fair¬ 
mont Street intersects 14th Street on the east, he would be 
directly opposite Steelman’s Liquor Store and would have 
but a few doors to the north to go. On the east side of 
14th Street at the corner of Belmont Street is the Wash¬ 
ington Tire and Rubber Company with a master service 
station where they do adjustments on cars and wash cars. 
They have a large washing plant there and they employ 
between thirty-five and forty people. Next door to this is 
their display room for tires, radios and raincoats, occupy- 
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ing two stores. Adjoining these two stores is a shoe- 

166 maker cobbler establishment with modern equip¬ 
ment, the usual familiar equipment in any shoe re¬ 
pair place and next door to the shoe repair shop is the 
Hollywood Cleaners who have cleaning equipment on the 
premises and adjoining these stores is a used car lot now 
occupied by the Sullivan Motor Company with banners 
strung over the front, and at night it is illuminated with 
various colored lights to attract customers and there is also 
located on the ground there a little office used by the sales¬ 
men. The stores below the used car lot extend right to 
the sidewalk line without any set-back. Adjoining the used 
car lot is the Clifton Terrace Apartment west and the 14th 
Street frontage of this apartment beginning at the south 
side of the west building is a tailor shop with a pressing 
machine facing on the west side through which there is an 
opening from which steam comes out of the machines. 
Above the tailor shop on the second elevation is the Clifton 
Beauty Shop which has been there for a number of years 
and in this beauty shop, in which I have been on numerous 
occasions, they have all sorts of equipment, permanent- 
waving machines, hair dryers and the usual type of ma¬ 
chines now utilized by women. It is a very good high class 
shop and employs four operators and they do a good busi¬ 
ness and have quite a bit of equipment. During the period 
of time that I was operating this drug store and sold al¬ 
cohol, whiskey and wine under the National Prohibition 
Act, I never received any complaint that I was violating 
any covenant and until objection was made on the hearing 
for my application for a liquor license under the Alcoholic 
Beverage Control Law I did not know of the restriction in 
the deed. When I obtained my license I already had some 
stock of liquor which I had been carrying right along and 
I purchased an additional $1500.00 or $1800.00 worth. The 
stock of liquor which I had been carrying all along during 
prohibition was substantially the same type of stock that 

I had purchased after I obtained my license except 

167 for perhaps cordials. I also had beer which was al¬ 
lowed to be sold before whiskey went into effect. 

This was the low alcoholic content beer known as 3.2. This 
beer I did not sell by prescription but sold it without pre¬ 
scription under an off-sale license. The whiskey which I 
sold under the National Prohibition Act was identically 
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the same whiskey as I have been selling since then under the 
Alcoholic Beverage Control Act and so when this latter act 
was passed and I procured a license it merely meant sup¬ 
plementing my business by increasing my stock to meet the 
added demand. Subsequent to my initial purchase of stock 
together with the previous stock I had, there came a time 
when it was necessary for me to increase the amount of my 
liquor stock considerably due to the fact that my sales 
had increased and the present value of my liquor stock is 
now about $3500.00. This $3500.00 represents my stock of 
alcoholic beverages including beer and wine and does not 
include my stock of drugs. My gross receipts from my 
business prior to the enactment of the Alcoholic Beverage 
Control Law was $30,000.00 to $32,000.00 a year. In 1934 
after the enactment of the Alcoholic Beverage Control 
Law and the sale of liquor thereunder there was an in¬ 
crease during the first year of about $4,000.00 in my gross 
receipts, I would say, directly attributable to the liquor 
business under the Alcoholic Beverage Control Law. In 
1935 my gross receipts from the sale of liquor alone were 
$11,000.00 and in 1936 my gross receipts from liquor alone 
were $15,000.00. The margin of profit in the way of mark¬ 
up between the wholesale cost and the retail price of liquor 
runs from thirty-five to forty per cent and the only increase 
in my overhead besides the increase in rent which I paid on 
account of getting my license for liquor and the investment 
embraced in the change of fixtures were the cost of putting 
in a special telephone and two extra colored employees 
for making deliveries to whom I paid $600.00 apiece per 
year and, of course, there was my license which cost me 
$750.00 a year. I have a direct telephone line into all 
168 three buildings of Clifton Terrace. These buildings 
occupy the entire square on Clifton Street from 13th 
to 14th Streets and contain close to two hundred and fifty 
apartments. Sixty per cent of my liquor business is over 
the telephone and about forty per cent is through customers 
coming into the store and making purchases and going out 
with it. The telephone orders are sent out by a delivery 
boy who delivers the liquor both within the subdivision 
and outside the subdivision. We deliver all over the city, 
Chevy Chase, Connecticut Avenue, Massachusetts Avenue, 
to people with whom I have been dealing and delivering 
to for years and they still continue to call me up for liquor, 
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people who bought liquor during prohibition under physi¬ 
cians’ prescriptions including some of the leading legal 
lights here in the city. The volume of business gen¬ 
erally along 14th Street from Florida Avenue to Kenyon 
Street is greater between the hours of 4:00 o’clock in the 
afternoon until 9:00 o’clock at night and Saturdav is the 
busiest day of the week. Traffic of pedestrian travel on 
14th Street is very heavy and on Saturday night I think 
there are extra police officers along 14th Street from Park 
Road down. The area west of 14th Street outside of the 
John Sherman Subdivision from Florida Avenue to Park 
Road is very thickly populated, practically all occupied by 
rooming houses and apartment houses and this is also 
true inside the subdivision east of 14th Street. This holds 
true of the area both east and west of 14th Street. I am 
referring to the cross streets running east and west and 
into 14th Street. 

On cross examination the witness testified as follows: 

I am a pharmacist. Mr. Botelcr, one of the plaintiffs, 
admitted the fact yesterday that he had purchased from me 
prescription liquor. Regular medicinal prescriptions are 
kept indefinitely but I was allowed to destroy liquor pre¬ 
scriptions which I did several years ago since this case was 
filed. I made no effort to look for any liquor prescrip- 
169 tions to ascertain if any of the plaintiffs have been 
issued liquor. I took Mr. Boteler’s word for it that 
he had purchased prescription liquor from my store during 
the period of the National Prohibition Act and I have seen 
him and his son in my store but I could not definitely say 
that I saw him purchasing liquor during prohibition. I 
was present at the first meeting held at the District Build¬ 
ing for people applying for retailer’s Class A licenses and 
I heard Mr. Offutt make the statement that it would be 
necessary for people in the John Sherman Subdivision to 
take recourse to court action and this was prior to the issu¬ 
ance of the first of these permits. Mr. Brown, one of the 
plaintiffs, was one of the protestants at the meeting and I 
recall the Columbia Heights Citizens Association which em¬ 
braces both sides of 14th Street as well as the John Sher¬ 
man Subdivision made a protest. Mrs. Worrell, who lives 
in the Clifton Terrace Apartment was there. I do not know 
whether she was the head of the Columbia Heights Citi- 
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zens Association or if she made a protest. Other people 
in the community were there also. Dr. Ballou, Superin¬ 
tendent of Schools, and Mr. Quinn, a member of the Board 
of Education, did not make a protest. The three Clifton 
Terrace buildings take the entire frontage between 13th 
and 14th Streets. These buildings are not connected with 
one another. The easternmost building is known as Clifton 
Terrace east and this building is immediately across from 
Central High School. The contract for improvements in 
my store was entered into after I received the right to sell 
liquor within two or three months and this was when I made 
my first improvements and I have made other improve¬ 
ments since. I received my license on March 4th and on 
March 13th I received a letter dated March 12th from coun¬ 
sel for plaintiffs similar to plaintiffs’ exhibit four calling 
my attention to the plaintiffs’ protests. All these improve¬ 
ments were made subsequent to March 13, 1934 and sub¬ 
sequent to the letter of March 12th and the time that I 
gained knowledge at the Alcoholic Beverage Control Board 
that there was a covenant applying to my property against 
the sale of spirituous liquors in the John Sherman 
170 Subdivision. The lease to which I referred expired 
two years ago after this case was filed and I agreed 
to an increase in rental because I had no other recourse. 
I have a direct telephone line into all three buildings of 
Clifton Terrace Apartments and I do not believe any 
liquor store on the west side of the street has a similar 
privilege. I sell a great deal of liquor in the three Clifton 
Terrace buildings which are all located in the John Sher¬ 
man Subdivision. I would say that the pedestrian traffic is 
as heavy on the east side as on the west side of 14th Street, 
probably equally divided. From a business standpoint, the 
west side of the street is the better business side. There is 
more traffic on the east side of the street between 4:00 and 
6:00 than there is on the west side of the street because 
people are on their way home. I would not say that pedes¬ 
trian traffic over the hours from four to nine was heavier 
on the east side than on the w’est side but about equally 
divided. This is true on all nights and during the Christ¬ 
mas rush. I should think there are quite a number of peo¬ 
ple who own their own properties in the John Sherman 
Subdivision exclusive of 14th Street and reside in them but 
T do not know of any that do not take in boarders or 
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roomers. There are a number of home owners who live in 
their homes who besides rent out the rest of the building. 
I believe near Mr. Boteler there are a number of my 
customers who have roomers. Asked if his knowledge went 
to all those people or just some of them, witness replied, 
“Those of my personal knowledge within the particular 
radius.” 

Charles Francis Cashell called as a witness on behalf of 
the defendants testified as follows on direct examination: 

I am employed in the Department of Vehicles and Traf¬ 
fic and have been so employed since July, 1931. There are 
a double set of street car tracks all along 14th Street from 
the down-town section continuing on out to Kennedy 
Street. 

171 Thereupon the witness proceeded to testify con¬ 
cerning the extent of the vehicular and pedestrian 
traffic along 14th Street and testimony along this general 
line was stopped by counsel for defendant Marcus S. Smith 
when in the economy of time, the court stated that he, the 
court, understands that this section is now thickly popu¬ 
lated and on 14th Street there is heavy traffic, that that is 
the situation, that he was surprised at what the witness 
said, that he had supposed the traffic was a good deal 
heavier. 

Mary Goldstein, called as a witness on behalf of the de¬ 
fendants testified on direct examination as follows: 

I kept the books and records pertaining to the business 
of my brother, Barney Goldstein, and the total receipts 
during 1933 at his place of business at 14th and Irving 
Streets from both groceries and beer,—we were selling 
3.2 beer under that law in effect just before the enactment 
of the Alcoholic Beverage Control Law, was $26,794.86. 
We started in business in May, 1932 and there was a loss 
for that part of the year, but in 1933 there was a profit of 
approximately $5,000.00. 

On cross examination the witness testified as follows: 

The Park Savings Bank closed in 1933 prior to the enact¬ 
ment of the Alcoholic Beverage Control Law just before 
the National Bank Holiday and this at first had a depres¬ 
sing effect on business in this section. 

Thereupon the defendants offered and the court received 
in evidence (over the objection and exception of plaintiffs 
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that the several certificates and exhibits were irrelevant 
because the question of density is not involved in any 
covenant in the case, that there is no restriction against 
apartment houses or row houses, that the testimony gen¬ 
erally here has been that this area has been built up from 
open fields back in 1891 to almost a completely occupied sub¬ 
division and that the certificates have to do with territory 
outside as well as inside of the subdivision and that about 
eighty per cent of the area is not 'within the subdivision.) 

defendants’ exhibits six, seven, eight and nine, re- 
172 spectively, being certificates with maps attached, by 
the Director of the Census as to the official count of 
the returns for the Twelfth Census of the United States 
(population in 1900), Thirteenth Census of the United 
States (population in 1910), Fourteenth Census of the 
United States (population in 1920), and Fifteenth Census 
of the United States (population in 1930) on file in the Bu¬ 
reau of Census for certain Enumeration Districts in the 
City of Washington, District of Columbia, the numbers and 
boundaries of said districts being indicated upon the maps 
hereinbefore mentioned. The certificates show the popu¬ 
lation for the enumerating districts as follows: 


Twelfth Census (1900) 


E. D. No. 

Population 

13 

1,792 

14 

1,569 

Thirteenth Census (1910) 

E. D. No. 

Population 

207 

1,559 

208 

1,547 

209 

2,122 

210 

1,474 

211 

1,769 





















































GEORGE JAMESON ET AL. VS. GEORGE H. BROWN ET AL. 137 

178 Thereupon the defendants rested and the plain¬ 
tiffs called in rebuttal as a witness on behalf of the 

plaintiffs Benjamin D. Friedman who testified on direct ex¬ 
amination as follows: 

I am a stockholder and president of a corporation which 
built the gasoline station at the northeast corner of 14th 
and Belmont Streets and this company conducted the busi¬ 
ness there from the time of the erection of the building in 
1931 until the early part of 1934 and during that time we 
had no repairing of engines or bodies such as heavy repair 
work in a garage, nor did we advertise that repair work 
either on engines or bodies was done on the premises. We 
had no facilities for housing automobiles for doing repair 
work but the tools which we had around the service station 
sufficed for such repairs. We did minor adjustments on 
the automobiles such as is usually done at service stations, 
change tires, and we used hammers and irons with which 
to change tires. I would say that mechanical work done on 
engines at this service station was done as a matter of 
minor service rather than as a matter of business but I was 
not there on the premises at all times although it was under 
my supervision. There was a manager there and my in¬ 
structions were that we do no automobile repairing and 
straightening of fenders, but if it was done during my ab¬ 
sence, I know nothing about it. I visited there every day 
but I was running two other stations at that time, one at 
Vermont Avenue and L Streets and one at lltli and V 
Streets. My time was spent pretty well between the three 
stations. 

On cross-examination witness testified as follows: 

I have other business activities besides the gasoline sta¬ 
tions and when I would go up to the station at 14th and 
Belmont Streets I would remain there an hour or an hour 
and a half. I believe Mr. Samuel Friedman who previ¬ 
ously testified in this case was employed there and I think 
all day. The types of repair work done at this station 
were the ordinary minor repairs by which I means repairs 
which do not involve dismantling of the motor or the 

179 straightening of fenders to any extent. I do not 
know that you would classify the men we employed 

there as automobile mechanics, but 1 would think they were 
capable of doing that kind of work. To my knowledge no 
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mechanical work in the way of taking down a gasoline 
motor was done in this service station but it may have hap¬ 
pened in my absence. There was some mechanical work 
done there and expected to be done, the doing of which we 
advertised, and we also washed cars. Asked if there were 
any mechanical appliances used in connection with the 
washing of cars, a conveyor system or anything of that 
sort, witness replied: “Well, pumps and blowers”. 

On re-direct examination the witness testified as follows: 

At this service station we had no facilities for accuracy 
or general automobile repairing, but in the conduct of these 
places, we have general work such as tuning the motors, 
and light mechanical work, I might classify it. Asked if 
this work was incidental to the conduct of the gasoline fill¬ 
ing station and by way of taking care of emergency calls 
of people who come in for oil and gas, witness replied, 
“There is more to it than that. There is changing of 
tires.” Asked if that were all that they did with respect 
to motor work, witness replied, “Yes, that is all.” 

George H. Brown, one of the plaintiffs, recalled by the 
plaintiffs as a witness in rebuttal testified on direct exami¬ 
nation as follows: 

For a number of years I have been and am now a dele¬ 
gate from the Columbia Heights Citizens Association to 
the Federation of Citizens Association which takes up civic 
affairs and I have undertaken to make a study of the traf¬ 
fic situation along 14th Street. From Columbia Road to 
Park Road, due to the Savoy Theater, the five and ten cent 
store and the market, there is far more traffic on Saturday 
night on the west side than at any other time during the 
week. On the east side of 14th Street there is what you 
would call a normal flow of pedestrian traffic both night and 
day. On Saturday night between six o’clock and ten o’clock 
there is eighty per cent more traffic on the west side 
180 of 14th Street than on the east side. There is more 
traffic at night from six until nine or ten o’clock on 
the west side than on the east side. There are no houses 
that I know of that are run solely as rooming houses where 
no part of the house is occupied by a family living on the 
premises running the house. In the subdivision other than 
on 14th Street and 11th Street, it is largely occupied by 
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original owners who, in some instances, sublet rooms. 
Without relation to color at all, a desirable class of people 
live in the John Sherman Subdivision. I visited the La 
France Upholstery Company yesterday at 2509-14th Street, 
going through the downstairs portion of the premises, and 
I talked to a woman who operates the premises and the 
only mechanical equipment which I observed was a sewing 
machine and a hand tack hammer. I saw on the premises 
two ladies and the proprietor and no evidence of saws or 
other equipment. At the Hollywood Dry Cleaners, 2425- 
14th Street, there is no cellar or basement. I looked into 
the front of the premises yesterday extending back about 
twenty feet. The back, portion of the premises was not 
visible due to a beaver-board partition. The beaver-board 
is between the part of the premises occupied by the Holly¬ 
wood Company and the rear portion, which is occupied by 
a haberdashery company. I saw no cleaning equipment in 
these premises. As to what mechanical equipment of any 
sort there was upon the premises, I saw only a typewriter 
and a cash register. I appeared at the meeting of the Al¬ 
coholic Beverage Control Board on the 4th of March, 1934 
and stated to the Board that I appeared in the dual capacity 
of a property owner and a delegate of the Columbia Heights 
Citizens Association and protested against the issurance of 
these licenses. The Superintendent of School, Dr. Ballou, 
Mr. Henry I. Quinn and Mr. Henry I Gilligan, both of 
whom are members of the Board of Education, and others 
connected with the schools in supervisory positions like the 
Superintendent of the Powell High School, were there. 

On cross-examination the witness testified: 

I am positive I did not attend the meeting at which 
181 Mr. Jameson’s license was considered. In answer 
to the question as to whether I previously testified 
that furniture is not manufactured in the premises 2509- 
14th Street, I say that I have never seen it manufactured 
there; I did not go up on the second floor of these premises 
and I did not observe whether there were naked furniture 
frames on display in the window. I think the signs there 
say “Furniture reupholstered” but I have never seen any 
sign saying “Furniture made to order”. When I went 
into the place of the Hollywood Dry Cleaners at 2425-14th 
Street I did not ascertain that there had been a change in 
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the management of that business within the last three or 
four weeks. 1 made no inquiry as to that. I have made 
no inquiry as to the previous ownership of the place and 
I did not ask them any questions nor did I make any in¬ 
quiry as to how they conducted their business. All I know 
is what I saw yesterday morning when I went in there. 1 
did not know that Mr. Jameson had made application for a 
liquor license until after it was granted. 

John Marshall Boteler, recalled in rebuttal as a witness 
on behalf of the plaintiffs testified on direct examination: 

In my conversation with the defendant Smith, I did not 
state that I had bought whiskey from him for medicinal 
purposes during the National Prohibition Act. In that 
conversation the defendant Smith stated to me, “I have 
seen you in my store at 14th and Clifton Streets and I have 
sold liquor to you”, and I answered, “1 know you have”. 
I have been in there and bought liquor from him, Wilkin¬ 
son’s whiskey. I went there and asked him for a quart 
and he did not have a quart and sold me two pints. I have 
been in there three times to get that as evidence. That 
was since this case was filed in court. Prior to the filing 
of this case in court I never bought any liquor in his store 
for medicinal purposes or otherwise. In my block there 
are ten houses and seven of these are occupied by the 
owners who do not rent rooms to anyone. I am assistant 
secretary of the National Savings and Trust Corn- 
182 pany and I am also the first vice-president of the 
Columbia Heights Citizens Association and have 
been a member of said association for a long while. As to 
whether I can state from my judgment and observation 
that the John Sherman Subdivision is generally a rooming 
house neighborhood or is generally a neighborhood where 
the owners occupy their own homes, my answer is to the 
best of my knowledge, the majority of it is occupied by 
people who own their own homes. There are some houses 
in there that are rented to roomers but the majority of 
them are occupied by the owners. 

On cross-examination the witness testified: 

There are a lot of tw’o story six room dwelling houses 
along 13th Street and on the cross streets. As to winch pre¬ 
dominates—the three story buildings or the two story six 
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room dwellings, I would say, between Clifton and Park 
Road, it is pretty well divided up, but I think, as a matter 
of fact, there are more three story dwellings than two. As 
to whether it is not a fact that the three story dwellings, if 
owned by the occupants, are also used for the renting of 
rooms, I would say, “Not all of them”. As to whether 
there are very many two story dwellings in the subdivi¬ 
sion, my answer is, “There are a lot of them”. The house 
on the corner of 13th and Irving is a three story house, but 
farther down to Columbia Road they are two-story; on up 
the street from there they are two stories. I do not know 
how many rooms the three-story dwellings contain, but I 
understand from seven to eight rooms. I went into the de¬ 
fendant Smith’s drug store soon after he obtained his li¬ 
cense, to purchase whiskey for evidence. As to how long 
it was after this suit was filed before I went to Dr. Smith’s 
place to get my evidence, it was after Dr. Smith got his 
license. I don’t know the date, but soon after he got the 
license, we had an Executive Meeting of the Columbia 
Heights Citizens Association and I went in there after¬ 
wards and got some liquor as evidence. It was before 
May 29,1934, which was the date suit was filed, that 
183 I went in there. When he made his application for 
his license, we were considering it in the Columbia 
Heights Citizens Association and we appointed Mr. Brown 
and I have forgotten who the other ones were, to go before 
the Board to testify. We had discussed at this meeting 
as to whether anyone had ever bought liquor there so as 
to be able to prove it, so I said I will prove it to you and I 
went down and got it. After he purchased the evidence, he 
took it to the Executive meeting of the Citizens Association 
and treated it to the crowd. I paid for the liquor which I 
bought for evidence and took it home and treated it to the 
crowd. This did not create any disorder in my home. It 
was not used at home but was used at an executive meeting 
of the Citizens Association. I made the purchase that 
night and produced the evidence as they all sampled it. 

Adelbert Francis Landsdale, called in rebuttal as a wit¬ 
ness on behalf of the plaintiffs, testified on direct examina¬ 
tion: 

I am one of the owners of the gasoline station at the 
northeast corner of 14th and Belmont Streets and have op- 
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erated under the name of the Washington Rubber Company 
about four years. Mr. Benjamin D. Friedman, who testi¬ 
fied that he constructed the gas station and operated it for 
a while, was my predecessor. In our business conducted 
on these premises by us since succeeding Mr. Friedman, 
we do not repair automobile engines or bodies, nor do we 
conduct any business of that nature on the premises. 

On cross-examination the witness testified: 

We do not employ any automobile mechanics and our 
business is just the run-of-the-mine service station busi¬ 
ness. I do not know whether the F. W. and P. Company, 
(of which Mr. Benjamin D. Friedman was president) who 
operated the business there before we did, employed men 
competent to do mechanical work on automobiles in the 
way of tuning them up and minor repairs as I am not ac¬ 
quainted with that. 

Q. You have been operating that business in a more 
limited fashion than it was operated when the F. W. 

184 and P. Company was running it? A. To my knowl¬ 
edge the F. W. and P. Company didn’t do anything. 

Witness: The only mechanical work we do not is clean¬ 
ing spark plugs, and adjusting the carburetor. When I 
spoke of mechanical work I mean tearing down motors and 
things of that kind. We do not dismantle motors but do 
light repairs, cleaning spark plugs, putting in distributor 
points and we have a spark plug cleaner which is operated 
by air, supplied by a motor for blowing sand against the 
plugs for cleaning them. Other types of repairs which 
we do requiring or involving the use of motors are the in¬ 
stallation of electric heaters, which requires an electric 
drill to drill the bodies, and radios for which we also use an 
electric drill. There is some noise connected with the use 
of the electric drill which is driven by an electric motor. 
We also have in the auto laundry a car washer that is op¬ 
erated by an electric motor and there is some noise in con¬ 
nection with the operation and flow of the water which is 
under pressure. That is all operated mechanically by 
motors. 

185 On re-direct examination the witness testified: 

I do not know whether the washing of cars can be 
heard from 14th Street. I doubt it; I have never tried that. 
When someone comes in for valve grinding on an automo- 
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bile we send that work down on Riggs Street, which is 
south of T Street. 

Thereupon in rebuttal on behalf of the defendants, 
Marcus S. Smith was recalled to the stand as a witness 
on behalf of the defendants and on direct examination tes¬ 
tified : 

I heard the testimony of the plaintiff Mr. Brown, that 
Mr. Ballou of the Board of Education and Mr. Quinn, one 
of the members of the Board of Education, were personally 
present at the hearing on my application for a license is¬ 
sued to me on March 4, 1934 and objected to the issuance 
of the license. That is not a true statement of fact as Mr. 
Ballou was not present at the meeting and Mr. Quinn, who 
was present at the meeting and protested on behalf of the 
Board of Education to the issuance of licenses in other 
parts of the city, did not make any objection to the issu¬ 
ance of a license to me. There was representation at my 
hearing from the faculty of Central High School. Dr. 
Smith, who is no relation to me, and is principal of Cen¬ 
tral High School, made no objections to my application for 
a license and expressed the fact that there was no objection 
to my license. 

THEREUPON both sides having rested, the said cause 
was argued before the court and the defendants urged 
upon the court that the plaintiffs had not sustained the 
averments and theory of their bill of complaint; that no 
proof had been offered of the general plan or scheme in¬ 
tended by the framers of the restrictive covenants except 
such plan or scheme as might be inferable from the restric¬ 
tive covenants themselves; and if by said covenants, it was 
intended to create within the subdivision a high- 
186 class dignified residential community, that 14th 
Street had undergone such a complete change from 
residential to exclusively a business street, as to constitute 
an abandonment of said scheme, and that 14th Street was 
no longer desirable or profitable for use as a residential 
street and that 11th Street for the greater part had un¬ 
dergone a similar change; that no benefit would accrue to 
the plaintiffs by the enforcement of the restrictive cove¬ 
nant against the sale of spirituous liquors; that substan¬ 
tial damage would result to the defendants if the covenant 


i 
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against the sale of spirituous liquors were enforced; that 
all of the covenants had been violated on 14th Street in¬ 
cluding the restriction against the sale of spirituous 
liquors, in that the sale of whiskey under the National Pro¬ 
hibition Act at the drug store at 14th and Clifton Streets, 
as shown by the stipulation, was a violation of the cove¬ 
nant; that the plaintiffs had waived and acquiesced in the 
violation of the covenant and were guilty of laches, and 
that it would be inequitable to enforce the restriction 
against the sale of spirituous liquors; and further that wine 
and beer are not spirituous liquors within the meaning of 
said covenant and therefore, in any event, the sale of wine 
or beer was not a violation of said covenant, and that the 
amended bill of complaint should be dismissed. 

But the court refused to dismiss said amended bill of 
complaint and ruled that the plaintiffs were entitled to a 
decree enforcing said restrictions against the defendants and 
enjoining them from selling spirituous liquors including 
wine and beer; to which action of the court the defendants 
on the grounds above stated each objected and excepted, 
and which exceptions were then and there duly noted and 
allowed by the court to each of said defendants. 

187 Whereupon the plaintiffs at the direction of the 
Court presented findings of fact and conclusions of 

law (contained elsewhere in the record) to which proposed 
findings of fact and conclusions of law the defendants ob¬ 
jected. 

188 But with respect to each of the aforesaid findings 
and conclusions of law the court overruled the ob¬ 
jections of the defendants to which action of the court the 
defendants each excepted and which exceptions were duly 

noted and allowed by the court. 

189 Thereupon, the defendants, as indicating their un¬ 
derstanding of the Court’s ruling orally announced 

at the close of the case, exhibited to the Court for consider¬ 
ation the following findings of fact and conclusions of law, 
explaining to the Court at the time of exhibiting the same 
that they wished to preserve their exceptions thereto in the 
event the Court should so find: 

“This cause coming on for hearing upon the amended 
bill of complaint and the answers thereto and after hearing 
of testimony adduced in open court, the court this day 
of January, 1938 makes the following 
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“Findings of Fact: 

“1. All of the defendants are either the owners or ten¬ 
ants of property on the east side of 14th Street, except the 
defendants Scagnelli and Garoufes, on whose premises at 
2900-llth Street, N. W. only beer and wine are sold. 

“2. That the stipulations filed herein on November 18, 
1937 as modified by stipulations filed November 23 and 24, 
1937, the stipulation filed November 19,1937, and the afore¬ 
mentioned stipulations filed November 23 and 24, 1937, are 
made a part of these findings of fact by reference. 

“3. The object or scheme intended to be effected by the 
restrictive covenants in the deeds from John Sherman was 
the creation of a high-type residential community free from 
certain forms of business noxious to the enjoyment of prop¬ 
erty for strictly residential purposes. 

“4. After the creation of the subdivision all of the prop¬ 
erty within its limits was used exclusively for residential 
purposes until about the year 1915; that between the years 
1915 and 1920 the street frontage on the east side of 14th 
Street between Florida Avenue and Kenyon Street com¬ 
pletely changed from an exclusively residential street to a 
commercial street, and that at the time of the filing of the 
bill of complaint herein and since, and for more than 
190 fifteen years prior thereto, the east side of 14th 
Street within the subdivision was and is used, with 
only a few scattered exceptions, for business purposes in¬ 
cluding gasoline and automobile service stations, Chinese 
laundries, a large automobile conveyor system laundry, 
shoemaker shops, tailoring establishments, until recently 
a dry cleaning plant, beauty shops, a window shade shop, 
all these places having and using various types of machines 
and appliances operated by electric motors, a large garage 
building, in which until recently were stored and repaired 
the taxicabs of the City Cab Co., a ‘used’ car lot, a furni¬ 
ture factory where furniture is manufactured to order, a 
paint store, barber shops, laundry and cleaning agencies, 
drug stores, telegraph offices, florists ’ shops, grocery stores, 
an undertaking establishment, restaurants, automobile ac¬ 
cessories, radio stores and fire engine house; that with the 
change in the use of the east side of the 14th Street front¬ 
age from residential to commercial, substantially all of the 
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14th Street frontage within the said John Sherman sub¬ 
division was altered or improved with buildings having no 
set-back and extending to the street line, and that with the 
change to commercial use the said east side of 14th Street 
is no longer suitable or profitable for use for residential 
purposes. 

“5. The sale under the National Prohibition Act of in¬ 
toxicating liquors at the drug store at 2435-14th Street, 
Northwest, as stipulated between the parties hereto, was 
known to the plaintiffs during the period from 1921 to 1934. 

“6. The west side of 14th Street immediately outside the 
subdivision is also used almost exclusively for business pur¬ 
poses, including the sale of spirituous liquors. 

“7. That 11th Street within the subdivision in the vicin¬ 
ity of Harvard Street has changed from residential to 
commercial. 

“8. That the plaintiffs are each a considerable 
191 distance from the stores of the defendants, and that 
the sale of spirituous liquors at the locations owned 
or tenanted by the defendants does not affect the value of 
the plaintiffs’ properties. 

“9. The enforcement of the restrictive covenant against 
the sale of spirituous liquors would result in substantial 
financial loss to the defendants and be of no benefit to the 
plaintiffs, but it will not render the real estate valueless 
since it can be used for other types of business. 

“10. That at the time of the creation of the restrictive 
covenant in the John Sherman subdivision there existed in 
the District of Columbia what is commonly known as the 
open saloon, and that this type of traffic in liquor does not 
now exist in the District of Columbia. 

“Conclusions of Law 

“1. The words ‘spirituous liquors’ as used in the cove¬ 
nant mean intoxicating liquors including whiskey, gin, 
brandy, wine and beer. The sale within the subdivision of 
wine and beer are prohibited by and violate this restric¬ 
tion. 

“2. The sale, as stipulated between the parties, of in¬ 
toxicating liquors, including whiskey, alcohol, wine, etc., 
under the National Prohibition Act at 2435-14th Street, 
Northwest was not a violation of the restriction against the 
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sale of spirituous liquors, therefore, the sale thereof at 
said drug store from 1921 to 1934 without objection, not 
being a violation of the covenant, could not be considered 
a waiver or acquiescence of the covenant, nor render the 
plaintiffs guilty of laches. 

“3. That the degree to which property on the east side 
of 14th Street has been used for manufacturing and me¬ 
chanical purposes is such as not to amount to a violation 
of the restriction against use for manufacturing or me¬ 
chanical purposes. 

“4. That the restrictions in the covenant are severable 
and independent. 

192 “5. That the plaintiffs are entitled to a decree for 

an injunction. 

“6. The injunction may be suspended until the Court of 
Appeals shall have passed upon the case. 


Chief Justice . 

“To each and all of the aforegoing conclusions of law 
the defendants and each of them jointly and severally ob¬ 
ject upon the ground that said conclusions are each and 
all contrary to law and said objections being overruled, the 
court allows each and all of the defendants jointly and sev¬ 
erally separate exceptions to each of said conclusions of 
law. 


Chief Justice. 

Thereafter, and before the Court entered its findings of 
fact and conclusions of law, the defendants requested the 
Court to make the following findings of fact and conclu¬ 
sions, which request was denied, and to which denial the 
defendants jointly and severally objected and excepted: 

193 “Findings of Fact: 

“1. All the defendants are either the owners or tenants 
of property on the east side of 14th Street, except the de¬ 
fendants Scagnelli and Garoufes, on whose premises at 
2900-llth Street, N. W. only beer and wine are sold. 

“2. That the stipulations filed herein, on November 18, 
1937, as modified by stipulations filed November 23 and 24, 
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1937, the stipulation filed November 19,1937, and the afore¬ 
mentioned stipulations filed November 23 and 24, 1937, are 
made a part of these findings of fact by reference. 

“3. The object or scheme intended to be effected by the 
restrictive covenants in the deeds from John Sherman was 
the creation of a high-tvpe residential community free from 
certain forms of business noxious to the enjoyment of prop¬ 
erty for strictly residential purposes. 

“4. After the creation of the subdivision all of the prop¬ 
erty "within its limits was used exclusively for residential 
purposes until about the year 1915; that between tho years 
1915 and 1920 the street frontage on the east side of 14th 
Street between Florida Avenue and Kenyon Street com¬ 
pletely changed from an exclusive residential street to a 
commercial street, and that at the time of the filing of the 
bill of complaint herein and since, and for more than fifteen 
years prior thereto, the east side of 14th Street within the 
subdivision was and is used, with only a few* scattered ex¬ 
ceptions, for business purposes including gasoline and 
automobile service stations, Chinese laundries, a large auto¬ 
mobile conveyor system laundry, shoemaker shops, tailor¬ 
ing establishments, until recently a dry cleaning plant, 
beauty shops, a window* shade shop, all these places having 
and using various types of machines and appliances oper¬ 
ated by electric motors, a large garage building, in which 
until recently were stored and repaired the taxicabs of the 
City Cab Co., a ‘used’ car lot, a furniture factory 
194 where furniture is manufactured to order, a paint 
store, barber shops, laundry and cleaning agencies, 
drug stores, telegraph offices, florists’ shops, clothing 
stores, grocery stores, an undertaking establishment, res¬ 
taurants, automobile accessories, radio stores and fire 
engine house, that with the change in the use of the east 
side of 14th Street frontage from residential to commer¬ 
cial, substantially all of the 14th Street frontage within 
the said John Sherman subdivision was altered or im¬ 
proved with buildings having no set-back and extending 
to the street line, and that with the change to commercial 
use the said east side of 14th Street is no longer suitable or 
profitable for use for residential purposes. 

“5. The sale under the National Prohibition Act of in¬ 
toxicating liquors at the drug store at 2435-14th Street, 
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Northwest, as stipulated between the parties hereto, was 
known to the plaintiffs during the period from 1921 to 1934. 

“6. The west side of 14th Street immediately outside the 
subdivision is also used almost exclusively for business 
purposes, including the sale of spirituous liquors. 

“7. That 11th Street within the subdivision in the vicin¬ 
ity of Harvard Street has changed from residential to 
commercial. 

“8. That the plaintiffs are each a considerable distance 
from the stores of the defendants, and that the sale of 
spirituous liquors at the locations owned or tenanted by 
the defendants does not affect the value of the plaintiffs’ 
properties. 

“9. The enforcement of the restrictive covenant against 
the sale of spirituous liquors would result in substantial 
financial loss to the defendants and be of no benefit to the 
plaintiffs, but it will not render the real estate valueless 
since it can be used for other types of business. 

“10. That at the time of the creation of the restrictive 
covenant in the John Sherman subdivision there 
195 existed in the District of Columbia what is com¬ 
monly known as the open saloon, and that this type 
of traffic in liquor does not now exist in the District of Co¬ 
lumbia. 

“Conclusions of Law 

“1. Beer and wine are not ‘spirituous liquors’ within 
the meaning of the restrictive covenant, so that the cove¬ 
nant is not violated by the defendants who only sell beer I 
and wine. 

“2. Changed conditions on the east side of 14th Street | 
within the subdivision render it inequitable to enforce the 
covenant. 

“3. It would be oppressive to the defendants and of no 
benefit to the plaintiffs to enforce the restriction. 

“4. The failure of the plaintiffs to complain of the sale 
of spirituous liquors since 1921 under the National Prohi- ! 
bition Act in the drug store now occupied by the defendant 
Smith, is a waiver of this restriction and further disen- I 
titles them to any relief upon the ground of laches. 

“5. That the restrictions contained in the covenant are | 
depended and not independent or severable. 
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“6. That the amended bill of complaint should be dis¬ 
missed with costs against the plaintiffs. ,, 

But the court refused to enter the aforegoing findings 
of fact and conclusions of law, tendered by the defendants, 
to which action of the court, the defendants each excepted, 
and which exceptions by each of the defendants the court 
then and there duly noted and allowed. 

Thereupon the defendants requested the court to enter 
findings of fact upon each of the following issues or propo¬ 
sitions : 

“1. What object or scheme was intended to be effected 
by the restrictions in the covenant placed in the deeds from 
John Sherman? 

“2. Was the object or scheme intended to be ef- 
196 fected by the restrictive covenants in the deeds from 
John Sherman, the creation of a high type residen¬ 
tial community free from certain forms of business noxious 
to the enjoyment or property for strictly residential pur¬ 
poses? 

“3. In what manner and to what extent, if any, will the 
plaintiffs be benefited by the granting of the injunction? 

“4. What substantial damage, if any, will the defendants 
sustain by the granting of the injunction? 

“5. Did the plaintiffs know for a long period of time 
prior to the commencement of their suit that intoxicating 
liquors, including whiskey, wine and beer, as stipulated be¬ 
tween the parties hereto, was sold from 1921 to 1934, at 
2435-14th Street, N. W.? 

* ‘ 6. Has the use of the frontage on 14th Street and 11th 
Street within the John Sherman subdivision changed from 
residential to commercial and is the use of the said front¬ 
age no longer suitable or profitable for residential pur¬ 
poses? 

“7. To what extent, if at all, has each of the restrictions, 
other than the restriction against the sale of spirituous 
liquors, been violated?” 

And thereupon the findings of fact and conclusions of 
law tendered by the plaintiffs, were signed and entered by 
the court on the 11th day of February, 1938, said findings 
of fact and conclusions of law appearing elsewhere in the 
transcript of record. 
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197 And thereupon the court over the objections and 
exceptions of the defendants duly noted and allowed, 

entered the final decree also appearing elsewhere in the 
transcript of record. 

The aforegoing contains the substance of all the evidence 
given and offered on the hearing of this cause, and each 
of the exceptions stated to have been taken by the defen¬ 
dants were so taken and were duly allowed and noted by the 
court, and in order that each and every one thereof may 
be preserved and made of record, this statement of evi¬ 
dence is duly signed and approved and ordered to be made 
of record in the above entitled cause, nunc pro tunc this 
14th day of January, 1939. 

By the Court: 

ALFRED A. WHEAT 
Chief Justice. 
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IN THE 


Untteti States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1939 

No. 7326 

Special Calendar 


George Jameson, Alice Frank, Lila J. Davis, et al., 

Appellants , 


v. 


George H. Brown, John M. Boteler, Lillian Mapes 

Boteler, et al. 


BRIEF ON BEHALF OF APPELLANTS 


STATEMENT OF CASE 

This appeal is from a decree enforcing a restrictive 
covenant prohibiting the sale of spirituous liquors with¬ 
in the subdivision of Washington known as Columbia 
Heights. 

In 1881 and 1883, John Sherman, Trustee, the owner 
of a tract of land known as Stone Farm, caused it to be 
subdivided into blocks and lots and called it Columbia 



2 


Heights. JK. pp. 41, 42. The plaintiffs and defendants 
derive their title through this common source. In each 
deed between 1881 and 1889 from John Sherman to his 
immediate grantees there were contained the following 
restrictive covenants: 

Subject to the covenants that any building 
erected on said lot shall not be used for manufac¬ 
turing or mechanical purposes, nor shall spirituous 
liquors be sold therein. Subject also to the cove¬ 
nant that when a building is erected upon said lot 
it shall not be within thirty feet of the street line. 

The area affected lies between Florida Avenue on the 
South, Kenyon Street on the North, the West side of 
11th Street on the East, and the East side of 14th Street 
on the West. 

In the beginning, the subdivision was developed 
strictly as a residential district. R. pp. 59, 60. About 
twenty-five years ago, the East and West sides of 14th 
Street began to change from a residential to a business 
section. At a somewhat later date, the West side of 11th 
Street changed largely from residential to business. 
At the time of the hearing of the cause in the court 
below, business occupancy had absorbed practically all 
of the 14th Street frontage on both sides, (R. p. 46) and 
a little less than fifty per cent on 11th Street. The 
14th Street frontage between Florida Avenue and Bel¬ 
mont Street is zoned second commercial and between 
Belmont and Kenyon Streets is zoned first commercial 
(R. p. 101), and is practically one hundred per cent 
business, reaching from Florida Avenue to Park Road. 
R. pp. 80-81, 100. Various types of business, manu¬ 
facturing and mechanical, are pursued on the East side 
of 14th Street. The nature and extent of this use will 
be found in detail on pages 90-98 of the record. The 
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building line restriction along the East side of 14th 
Street and the West side of 11th Street has not been 
observed for a number of years, the buildings on those 
frontages extending in most instances to the sidewalk 
line. 

From 1921 until the repeal of Prohibition, spirituous 
liquors were sold on prescription within the subdivision 
at the drug store of the appellant Smith, located at 2435 
14th Street. It did not appear that any objection was 
ever made to such sales or any attempt made to prevent 
them, although the covenant does not except them from 
its operation. R. pp. 68, 69, 123. The sale of liquor 
within the area for beverage purposes is now permitted 
by law. The selling of liquor along 14th Street today 
has a favorable effect upon all other property within 
the subdivision and adds considerably to the value of 
properties on that street. R. pp. 82, 83. 

On the West side of 14th Street, immediately across 
the street from the subdivision, there are a number of 
stores in which spirituous liquor is sold at the present 
time. Since the creation of the restrictive covenants, 
there has been established and is now in operation 
a double track electric street car line on 14th 
Street from the downtown section beyond the area 
in question, and the traffic along that street within the 
subdivision is very heavy. The population of this sec¬ 
tion increased approximately fourfold between 1900 
and 1930. R. pp. 131-136. 

The bill does not seek any relief based upon violation 
of the building line restriction or the prohibition 
against the use of the property for mechanical or manu¬ 
facturing purposes, but is based solely upon an alleged 
violation of the covenant against the sale of spirituous 
liquor. The challenged decree enjoined the sale within 
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the subdivision of intoxicating beverages of all kinds 
and for all purposes. None of the plaintiffs (nine in 
number, of whom six are husband and wife) either own 
or resides in properties located on the East side of 
14th Street or # the West side of 11th Street. No objec¬ 
tion to the sale of spirituous liquors appears to have 
been made by the owners or residents of properties 
on these streets. 

In the course of the trial the appellants took excep¬ 
tion to the action of the court in admitting and exclud¬ 
ing testimony and, at the conclusion of the trial, to the 
ruling of the court in making certain findings of fact 
and conclusions of law requested by the plaintiffs, and 
in refusing to make the findings of fact and conclusions 
of law requested by the defendants, and upon those 
exceptions the appellants base the following assign¬ 
ment of errors: 

1. In permitting the plaintiff Boteler to testify over 
the objection and exception of the defendants that the 
value of the property would be lessened by reason of 
the sale of liquor within the subdivision. 

2. In sustaining the objection of the plaintiffs and 
refusing to permit the examination of the plaintiff 
Boteler concerning negro occupancy immediately out¬ 
side the subdivision. 

3. In sustaining the objection of the plaintiffs and 
refusing to permit the examination of the plaintiff 
Boteler concerning negro occupancy on streets within 
the subdivision. 

4. In sustaining the objection of the plaintiffs and in 
refusing to permit examination by the defendants of 
the plaintiff Boteler concerning the laches of the 
plaintiffs. 
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5. In sustaining the objection of the plaintiffs and 
refusing to permit the plaintiff Boteler to be interro¬ 
gated concerning the inquiry made by him to ascertain 
whether the covenant against the sale of spirituous 
liquors was violated by the sale during prohibition of 
intoxicating liquors at the drug store at 14th and Clif¬ 
ton Streets. 

6. In sustaining the objection of the plaintiffs and 
refusing to permit the plaintiff Boteler to be interro¬ 
gated whether liquor was sold on prescription during 
prohibition at Judd’s Drug Store. 

7. In sustaining the objection of the plaintiffs and 
refusing to permit the witness Bowie to testify concern¬ 
ing the extent to which the influx of colored people has 
had a depressing effect upon the value of residential 
property within the subdivision. 

8. In sustaining the objection of the plaintiffs and 
refusing to permit the witness Bowie to testify as to 
whether or not the saloon prior to prohibition prevailed 
in the District of Columbia. 

9. In sustaining the objection of the plaintiffs and in 
refusing to permit the witness Samuel A. Friedman to 
testify concerning colored occupancy immediately out¬ 
side of the John Sherman Subdivision. 

10. In sustaining the objection of the plaintiffs and 
in refusing to permit the witness Samuel A. Friedman 
to testify concerning colored occupancy within the John 
Sherman Subdivision. 

11. In striking the testimony of the defendant George 
Jameson over the objection and exception of the de¬ 
fendants concerning the colored occupancy of a house 
at 1245 Kenyon Street, N. W., owned by the witness. 



6 


12. In sustaining the objection of the plaintiffs to the 
questions propounded to the defendant Barney Gold¬ 
stein as to the salability of his business prior to his tak¬ 
ing in liquor. 

13. In refusing to make the Findings of Fact and 
Conclusions of Law requested by the defendants. 

14. In refusing to dismiss the Amended Bill of Com¬ 
plaint. 

15. In refusing to make Findings of Fact upon each 
of the issues requested by the defendants. 

16. In including a recital in paragraph five of the 
Findings of Fact and Conclusions of Law that in the 
beginning the subdivision was used almost exclusively 
for residential purposes. 

17. In including a recital in paragraph five of the 
Findings of Fact and Conclusions of Law that protests 
were made when the first defendants to engage in the 
liquor business applied for their licenses. 

18. In finding that plaintiffs relied upon the cove¬ 
nants in the purchases of their properties. (Finding 
of Fact No. 1.) 

19. In finding that there have been no violations of 
the covenants against mechanical and manufacturing 
uses, and no waiver or acquiescence in any violations of 
said covenants. (Finding of Fact No. 2.) 

20. In finding that the covenant against the sale of 
spirituous liquors had not been violated and that the 
plaintiffs had not waived or acquiesced in any violation 
of said covenant. (Finding of Fact No. 3.) 

21. In finding that the covenant prohibiting the erec¬ 
tion of buildings beyond the building restriction line 
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had been violated in some places. (Finding of Fact 
No. 4.) 

22. In finding that the covenants are severable and 
independent. (Finding of Fact No. 5.) 

23. In finding that the neighborhood in the subdivi¬ 
sion had not so changed as to render it inequitable to 
enforce the covenant against the sale of spirituous 
liquors. (Finding of Fact No. 7.) 

24. In finding that the words “spirituous liquors” 
as used in the covenant in the deeds, meant intoxicating 
liquors, containing spirits, and included wine and beer. 
(Finding of Fact No. 8.) 

25. In holding that the plaintiffs were not guilty of 
laches. (Conclusion of Law No. 1.) 

26. In holding that the plaintiffs were entitled to a 
decree for an injunction. (Conclusion of Law No. 2.) 

27. In making and entering the Findings of Fact and 
Conclusions of Law, dated February 11,1938. 

28. In granting the injunction against the defendants. 

29. In signing and entering the final decree dated 
February 11,1938. 


ARGUMENT 

Since assignments of error 13, 14, 15, 19, 20, 21, 23, 
25, 26, 27, 28 and 29 relate to the change in the character 
of the subdivision from residential to business and the 
sale of liquor therein during Prohibition, they will be 
discussed together. 

None of the present litigants were parties to any of 
the original deeds containing these restrictive cove- 
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nants. The land within the subdivision was not bur¬ 
dened with the restriction at any one time, but the 
deeds imposing the restrictions upon different lots were 
executed at different times between 1881 and 1889. R. 
p. 63. The theory of the appellees’ complaint is that 
since these deeds taken together imposed restrictions 
upon all of the privately owned property within the 
subdivision, they were made in furtherance of a gen¬ 
eral plan or scheme for the betterment of the subdi¬ 
vision. (Par. 7, Amended Complaint, R. p. 10) No 
proof was offered as to what plan these restrictions 
were intended to further, except as the plan or scheme 
might be ascertained from the language of the cove¬ 
nants. 

The amended complaint does not allege the plan or 
scheme intended, and the court declined to make any 
finding as to what was intended or was to be furthered 
by these restrictive covenants, although requested so 
to do by the appellees. R. pp. 148, 150. 

It was urged below by the appellants that the court 
should find that the object of the scheme intended was 
the creation of a high type residential neighborhood. 
R. p. 148. 

That the purpose of inserting the restrictive cove¬ 
nants in the deeds was to create and maintain a strictly 
residential subdivision seems obvious from the char¬ 
acter of the restrictions. This purpose has been ac¬ 
complished insofar as the properties lying East of 14th 
Street and West of 11th Street are concerned. They re¬ 
main to this day almost exclusively residential. On 
the other hand, the East side of 14th Street and the 
West side of 11th Street have in recent years undergone 
radical and fundamental changes, due entirely to the 
growth and expansion of the city. The building line 
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restriction, as well as that against the use of the prop¬ 
erty for manufacturing and mechanical purposes, has 
been notoriously violated. This change has resulted in 
a substantial enhancement of the rental and sales values 
of the properties along these two streets, and has ren¬ 
dered such properties and those streets undesirable and 
unsuitable for residential purposes. The change of 
the properties along these streets has involved the in¬ 
vestment of many thousands of dollars. To enforce the 
covenant against the sale of spirituous liquor would 
work a grave hardship upon owners and occupants of 
properties on these streets without corresponding bene¬ 
fit to those residing in other portions of the subdivi¬ 
sions. This is particularly true because on the West 
side of 14th Street, immediately across the street from 
the restricted area, no covenants exist against the sale 
of liquor. Enforcement of the covenant would result 
in giving the merchants on the West side of 14th Street 
a monopoly of the business at the expense of those on 
the East side. The testimony showed that the enforce¬ 
ment of the restriction would cause serious financial 
loss to the appellants and no gain or advantage to ap¬ 
pellees. (R. pp. 82, 83, 110, 111, 114-119, 124-127) 

All of the plaintiffs have lived in the subdivision for 
a number of years and have observed and acquiesced in 
these changes as they occurred. 

In view of the clear violations of all of the restrictive 
covenants for a number of years without objection, as 
well as the radical change which has taken place in 
the subdivision through the growth and expansion of 
the city, it is believed that the appellees are not now 
equitably entitled to have the covenant in question en¬ 
forced. 
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This Court, in Castleman v. Avignone, 56 App. D. C. 
253, 258, stated: 

The rule in such cases is well stated in Ewertscn 
v. Gerstenberg, 186 Ill. 344, as follows: “Equity 
will not, as a rule, enforce a restriction, where, by 
the acts of the grantor who imposed it or of those 
who derived title under him, the property, and 
that in the vicinage, has so changed in its char¬ 
acter and environment and in the uses to which it 
may be put as to make it unfit or unprofitable for 
use if the restriction be enforced, or where to 
grant the relief would be a great hardship on the 
owner and of no benefit to the complainant, or 
where the complainant has waived or abandoned 
the restriction, or, in short, it may be said that 
where, from all of the evidence, it appears that 
it would be against equity to enforce the restriction 
by injunction, relief will be denied, and the party 
seeking its enforcement will be left to whatever 

remedv he mav have at law.” 

* * 

See also in this connection Trustees of Columbia 
College v. Thacker, 87 X. Y. 311: McClure v. Leaycraft, 
183 X. Y. 36; Amerntan v. Deane , 132 X. Y. 355;. Jack- 
son v. Stevenson, 156 Mass. 496; Batchelor v. Hinkle, 
210 X. Y. 243. 

In Grady v. Garland , 67 App. D. C. 73, the majority 
opinion upheld a restrictive covenant because the 
changes in character of occupancy occurred outside of 
the subdivision. In a dissenting opinion, however, Mr. 
Justice Stevens said: 

I think it a well settled rule that where changes 
either within or without an area covered by re¬ 
strictive covenants have been of such nature as 
to cause perpetuation of the covenants to be a 
heavy burden on property owners seeking to be 
relieved of them, and of no substantial benefit to 
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those opposing their removal or non-enforcement, 
equity will grant relief either by refusing to en¬ 
force the covenants or bv removing them, as the 
bill seeks. * * # 

In Starkey v. Gardner, 104 N. C. 74, the deeds con¬ 
tained restrictions against the erection of any “com¬ 
mercial or manufacturing establishment or factory or 
tenement or apartment house or house or building to 
be used as a sanitorium or hospital, or allow at any 
time any buildings erected thereon for any such pur¬ 
pose.” 

In an opinion in which the leading cases on the sub¬ 
ject were examined and discussed, the court said: 

Upon the findings of the trial judge, three out¬ 
standing facts appear: First, that the property 
affected by the restrictions has undergone a total 
change, in that Haywood Road has become busi¬ 
ness property, instead of residential property. Sec¬ 
ond, that more than 80 per cent of all the owners of 
the property affected have waived or abandoned 
the restrictions contained in the deeds. Third, that 
the restrictive covenants are not beneficial to the 
property described in the subdivision, but on the 
contrary are detrimental and injurious. * * * 
However, it is equally true that if the char¬ 
acter of the communitv has been changed bv the 
expansion of a city and the spread of industry or 
other causes resulting in a substantial subversion 
or fundamental change in the essential character 
of the property, then, in such cases, equity will not 
rigidly enforce the restriction. In Ward v. Pros¬ 
pect Manor Corp., 206 X. W. 856 (Wis.), * * *, the 
Supreme Court of Wisconsin said: “Courts of 
equity will not enforce such restrictive covenants, 
where the character of the neighborhood has so 
changed as to make it impossible to accomplish the 
purposes intended by such covenants. This may re- 
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suit from circumstances over which neither plain¬ 
tiff nor defendant nor other resident of the com¬ 
munity, has any control.. 

'Pile weight of authority is to the effect that if 
substantial, radical and fundamental changes haw- 
taken 'place in a development protected by restric¬ 
tive covenants, that courts of equity will not en¬ 
force the restriction. Tile underlying reason is, we 
apprehend, that such changes destroy the uniform¬ 
ity of the plan and the equal protection of the re¬ 
striction. For instance, if a residential develop¬ 
ment should, in the course of time, by the growth 
of a city or other cause, become valuable as busi¬ 
ness property and business houses should indis¬ 
criminately invade the development, then the re¬ 
striction would bear unequally upon the various 
owners and equity would not permit the entrench¬ 
ing of such inequality. 

Since spirituous liquors of all kinds may be freely 
purchased on the West side of 14th Street, no benefit 
could result to the subdivision by enforcing the cove¬ 
nant against the sale of such liquors on the Fast side 
of that street. In other words, no substantial benefit 
would be derived by the plaintiffs from the enforce¬ 
ment of the covenant: nor would the properties of the 
plaintiffs be injuriously affected by a denial of the re¬ 
lief sought. 

It is indeed significant that in this densely populated 
area, the owners of but six properties have sought to 
enforce the covenant, and only two, Messrs. Boteler 
and Brown, were sufficiently interested to appear and 
testify. 

In Nashua Hospital v. Gap a, 85 X. H. 335, 344, 159 
Atl. 137, the court said: 

But a court of equity may take into considera¬ 
tion the fact that all the interested persons, or the 
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most of them, are willing to waive the enforcement 
of a covenant when injunctive relief to restrict its 
violation is sought by one of their number. 

The only result to he attained by llu* enforcement of 
the covenant is to impose a hardship and severe finan¬ 
cial loss upon the appellants. 

In Gilmour v. Keogh , 241 Ill. App. 28, it was stated: 

“ Where the change in the condition of the sur¬ 
rounding property is such that a performance of 
the covenant in the deed would injure the grantee's 
property, or make it yield less profit, or make it 
incapable of yielding any profit, the covenant will 
not be enforced as being unreasonable and op¬ 
pressive.” 


In such circumstances, the general rule is that equity 
will enforce the covenant in the portion of the area 
which has retained its original character, but will de¬ 
cline to enforce it and place an unjust burden upon 
that portion which, through economic or other causes, 
has undergone radical and fundamental changes. 
V orenherg v. Bunnell, 237 Mass. 399; Barf on v. Slifer, 
72 X. J. Eq. 812. This doctrine is especially appli¬ 
cable where, because of such changed conditions either 
in or contiguous to the restricted area, it is impossible 
to restore its original character. .Jnekton v. Steven¬ 
son, Batchelor v. Ilinklc, and McClure v. Leagcraft, 
supra. 

As heretofore stated, the area East of 14th Street 
and West of 11th Street has remained a residential 
section, while 14th Street has become almost entirely 
absorbed by business and is no longer useful or suit¬ 
able for any other purpose, and that 11th Street is 
predominately business. The locations of the appel¬ 
lants' places of business are on 14th and lltli Streets. 
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None of these are visible from any of the properties 
of the appellees. R. pp. 50, 59. The properties of the 
appellees are in each instance more than a long city 
block removed from the business houses of the appel¬ 
lants. The actual distances may be ascertained by 
reference to the plats. 

In Hamburger v. Kramp, 268 Mich. 611, 613, the 
court said: 

The residence character of plaintiff’s lot on 
Manor Avenue, a block and a quarter north of 
Schoolcraft Avenue, will not be seriously affected 
by a gasoline filling station on defendant’s lot at 
such a distance south and nearly two blocks east 
on Schoolcraft Avenue. 

In 18 Corpus Juris, Sec. 468, p. 404, it is stated: 

Parties may abandon a scheme of restrictions 
as to part of their property, and maintain it as to 
other portions. Hence, a violation of the restric¬ 
tion as to the building line on a certain street was 
no defense to a suit to enforce the restriction on 
another; and for the purpose of determining 
whether a building line has been abandoned, the 
court will consider only the particular street upon 
which the violations relied on have occurred. 

See also Putnam v. Ernst, 232 Mich. 682, 206 N. W. 
527. 

In Vorenbcrg v. Bunnell, supra, the court declared: 

The plaintiff further contends that he is entitled 
in the protection of his equitable easement, a 
property right, to a decree which shall enjoin the 
use of lands on Newbury Street in violation of the 
common restrictives, although on the facts found 
he may not be entitled to restrain or enforce the 
restrictions as applied to other parts of the dis¬ 
trict. The position of the plaintiff is sound and is 
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supported as a matter of authority by Evans v. 
Foss, 194 Mass. 513; Daly v. Foss, 199 Mass. 104; 
Sayles v. Hall, 210 Mass. 281, 284; Bacon v. On¬ 
set Bay Grove Association, 241 Mass. 417, 426; 
Wilson v. Middlesex Co., 244 Mass. 224, 232; Allen 
v. Massachusetts Bonding & Ins. Co., 248 Mass. 
378, 387. 

The covenant involved prohibits the sale of spir- 
itous liquor within the subdivision for all purposes. 
It would therefore seem that the selling of liquor 
within the area for medicinal or sacramental uses, as 
authorized by the National Prohibition Act, was a vio¬ 
lation of the covenant. It is not denied that such sales 
were openly made during the period from 1921 to the 
date of the repeal of the National Prohibition Act. 
The undisputed testimony is that in the drugstore at 
2435 14th Street signs were conspicuously displayed, 
advertising the sale of spirituous liquors during the 
period above mentioned. At any time during this long 
period, the plaintiffs could have invoked the covenant 
in question to prevent such sales. Their failure 
promptly to act in that respect is believed, in law, to 
operate as a waiver and abandonment of the restric¬ 
tion. 

The drafting of restrictive covenants in conveyanc¬ 
ing in relation to the sale of intoxicating liquors was 
by no means new at the time John Sherman created 
his subdivision of Columbia Heights. In many cove¬ 
nants elsewhere relating to intoxicating liquors lan¬ 
guage was used which only excluded the sale of in¬ 
toxicating liquors for beverage purposes. Thus, in 
Cowell v. Springs Co ., 100 U. S. 55, decided in 1879, 
the words there used were “that intoxicating liquors 
should never be manufactured, sold or otherwise dis¬ 
posed of as a beverage in any place of public resort.’* 
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The restrictions placed in the deeds by John Sher¬ 
man in the Columbia Heights subdivision were much 
broader in that they did not limit the sale of spirituous 
liquors for use as a beverage. In other words, in the 
deeds from John Sherman the sale of spirituous liquors 
for any purpose was prohibited. The restriction was 
against all manner of sales of spirituous liquors. 

Thus, in Chapman v. State, 100 Ga. 311, 27 S. E. 
789, the statute prohibited the sale of spirituous, malt 
or intoxicating liquors without taking out a specified 
license. The court said: 

The sale of such a preparation without the pre¬ 
scribed license is unlawful, whether the vendor in 
making the sale intended that it should be used as 
a medicine or otherwise, and without reference to 
the purpose for which it was bought by the pur¬ 
chaser. 

See also Prinzel v. State, 35 Tex. Cr. App. 274, 33 
S. W. 350. 

In Mackall v. Dist. of Col., 16 App. D. C. 301, 306, 
in construing the license law as to whether it included 
as an intoxicating liquor a certain malt extract having 
small alcoholic content, the court stated: 

Evasions of the statute cannot be allowed any 
more than open violations of it; and the druggist 
cannot be allowed, by a mere change of name of 
the article or a merely specious alteration of its 
constituent elements, to supersede the ordinary 
liquor dealer. It is not apparent that any good 
purpose would be subserved by the allowance of a 
free dispensation of intoxicating liquors by a 
druggist under some more specious names than 
they now bear, while the same right is denied to 
the grocer or the tavern keeper. 
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In several of the cases above cited, it will be ob¬ 
served that it was held to be a violation of a law 
against the sale of intoxicating liquors to sell medi¬ 
cated preparations containing spirituous liquors. In 
the instant case, the sales by the appellant Smith dur¬ 
ing the period of Prohibition were not of medicated 
preparations containing spirituous liquors, but the 
same liquors he now sells under his Class “A” Retail¬ 
er’s license. R. p. 126. Even the same customers who 
purchased liquor during Prohibition under prescrip¬ 
tion are among his present-day customers, including 
Mr. Boteler, one of the appellees. R. p. 124. This fact 
is of significance in view of the comment of Cardozo, 
C. J., in his opinion in Isaacs v. Schmuck, 245 N. Y. 77, 
85, hereinafter cited. 

In Isaacs v. Schmuck, supra, it appeared that 
in 1891 a covenant prohibited the sale, for any pur¬ 
pose, of wine or malt or spirituous liquors upon the 
property in question. After enactment of the Prohi¬ 
bition Act, the owner contracted to convey the prop¬ 
erty free of incumbrances. Upon discovering the re¬ 
strictive covenant, the purchaser declined to consum¬ 
mate the agreement and sued for recovery of the 
deposit. 

Cardozo, C. J., in delivering the opinion of the court, 
said: 

We think the conclusion is inevitable that the 
sale of liquor for any purpose was within the 
range of this covenant at the time of its creation. 
There was no exception in favor of wholesale deal¬ 
ers or of pharmacists or physicians. If this is so, 
we may not say that the range of the covenant has 
been narrowed by the adoption of the 18th Amend¬ 
ment and the statutes passed thereunder. 
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The fact that the plaintiffs disclaimed any knowl¬ 
edge of the sale of liquor during the Prohibition era 
is not controlling, since they are chargeable with 
knowledge of all facts which a reasonably diligent in¬ 
quiry would have disclosed. As said in Foster v. 
Mansfield, etc., R. R. Co., 146 U. S. 88, 89: 

The defense of want of knowledge on the part of 
one charged with laches is one easily made, easy 
to prove by his own oath, and hard to disprove; 
and hence the tendency of courts in recent years 
has been to hold the plaintiff to a rigid compliance 
with the law which demands, not only that he 
should have been ignorant of the fraud, but that he 
should have used reasonable diligence to have in¬ 
formed himself of all of the facts. Especially is 
this the case where the party complaining is a resi¬ 
dent of the neighborhood in which the fraud is 
alleged to have taken place, * * * 

Assignments of error 4, 5 and 6 relate to the refusal 
of the court below to permit the appellants to interro¬ 
gate the appellee Boteler as to his knowledge of sales 
of liquor during the Prohibition era in drug stores on 
either side of 14th Street, and his failure to take action 
to prevent such sales. 

If, as stated in Foster v. Mansfield, etc. R. R. Co., 
supra, this appellee was chargeable with knowledge of 
all facts which might have been disclosed by diligent 
inquiry, the evidence as to his knowledge of such sales 
or inquiries made in relation thereto was relevant, 
and the court erred in refusing to permit him to be 
interrogated in those respects. 

Assignments of error 2, 3, 7, 9, 10 and 11 relate to 
the refusal of the trial court to permit the defendants 
to show that there had been an invasion of colored peo- 
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pie into properties within and contiguous to the sub¬ 
division. 

Since the object in placing the restrictive covenants 
in the deeds was to establish and maintain a high class 
residential district, it would seem that evidence tending 
to show that portions of the area were occupied by col¬ 
ored people would be relevant on the question of 
whether there had been a change from the original 
character of the subdivision. 

It was stipulated that the appellants Garoufes, 
O’Donoghue, and Little Tavern, Inc., are engaged in 
the sale of light wines and beer only. R. pp. 79-80. 
Assignment of error 24 challenges the finding below 
that the words “spirituous liquors,” as used in the 
covenant, included wines and beer. 

It is believed to be well settled that spirituous liquor 
is intoxicating liquor produced by distillation, as dis¬ 
tinguished from fermented or brewed intoxicating bev¬ 
erages. Black’s Law Dictionary. 

In Sarlls v. United States, 152 U. S. 570, the Supreme 
Court had for consideration the distinction between dis¬ 
tilled and fermented or brewed intoxicating beverages. 
In reversing a holding that lager beer was a spirituous 
liquor, it stated: 

So far, therefore, as popular usage goes, accord¬ 
ing to the leading authorities, “lager beer,” as a 
malt liquor made by fermentation, is not included 
in the term “spirituous liquor,” the result of dis¬ 
tillation. 

The question was also considered in In Re: McDon¬ 
ough, 49 Fed. 360, and the conclusion reached that the 
words “spirituous liquors,” as used in a penal statute, 
did not include beer or fermented liquors. The court 
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cited with approval Commonwealth v. Grey, 2 Gray 
502; Fritz v. State, 1 Baxt. 17; People v. Crilley, 20 
Barb. 246; State v. Adams, 51 N. H. 568; and State v. 
Oliver, 26 W. Va. 422. 

The words here involved must be construed accord¬ 
ing to their popular import and meaning and cannot be 
extended by implication to include light wines and beer. 
Restrictive covenants being in derogation of common 
rights, must be strictly construed. Moses v. Hazen, 
63 App. D. C. 104,106. 

In view of the foregoing, it is believed the court below 
erred in holding wines and beer to be within the opera¬ 
tion of the covenant. 

It is respectfully submitted that the judgment of the 
court below was erroneous and should be reversed. 

Alfred M. Schwartz, 
Joseph T. Sherier, 

Thomas X. Dunn, 

Laura M. Berrien, 
Attorneys for Appellants. 

























IK - THE 


United States Court of Appeals for the 
District of Columbia 


January Term, 1939 


No. 7326. 

’ «..L w * w 

Special Calendar 

. W • A' - 

- a r 

GEORGE JAMESON, ALICE FRANK, LILA J. 

DAVIS, et al., 

Appellants, 

v. 

GEORGE H. BROWN, JOHN M. BOTELER, 
LILLIAN MAPES BOTELER, et al. 


BRIEF ON BEHALF OF APPELLEES. 


JAMES C. WILKES, 
JAMES E. ARTIS, 

Attorneys for Appellees. 

BATAVIA TIMES. LAW RfttMTCJt*. 

BATAVIA. N. Y. 

CHARLES W. WARDER. WASHIMCTOR RCRRCSEHTATtVC. 

TOWER BQILDIHO 





INDEX. 


PAGE 


Statement of the Case. 1 

Argument. 5 

There Has Been No Change of Use of Property in 
the Subdivision Rendering the Covenant Unen¬ 
forceable . 5 

The Covenant Should Not Be Declared Unenforce¬ 
able on the East Side of 14th and the West 

Side of 11th Street. 20 

The Word “spirituous liquors” as Used in the 
Covenant Included Wine and Beer . 24 


Authorities. 

Beers v. Packwood, 62 W. L. R., 1934 .8,12 

Castleman v. Avignone, 56 Appeals D. C., 256 .. .8,12 
Foster v. Mansfield, etc., R. R. Co., 146 U. S. 88 .. 10 

Grady v. Garland, 67 Appeals D. C., 73.8,20 

In re: The Capitol Publishing Company, 10 Mac- 

Arthur (D. C.) 405 . 8 

C. C. Mengal & Bros. Co. v. Handy Chocolate Co., 

10 Fed. (second) 293 . 10 

Nevin v. Ladue, 3 Denio (N. Y.) 43. 26 

Panther Rubber Manufacturing Co. v. Commis¬ 
sioners of Internal Revenue, 45 Fed. (second) 

314. 10 

Sarlls v. U. S., 152 U. S. 570 . 25 

State v. Crounse, 181 N. W. 563 . 6 

State v. Gdersch, 4 North Carolina 193. 27 

United States v. Ellis, 51 Fed. 808 . 27 



















IN THE 


United States Court of Appeals for the 
Distort of Columbia 


January Term, 1939 


No. 7326. 


Special. Calendar 


GEORGE JAMESON, ALICE FRANK, LILA J. 

DAVIS, et al., 

Appellants, 

v. 

GEORGE H. BROWN, JOHN M. BOTELER, 
LILLIAN MAPES BOTELER, et al. 


BRIEF ON BEHALF OF APPELLEES. 


L Statement of the Case. 

Appellees do not feel that the statement of the case 
is adequate for the purposes of this appeal. 

In 1881 and 1883 John Sherman, Trustee, owner, 
created a subdivision in the District of Columbia com¬ 
prising approximately twenty-one city blocks. It is 
bounded on the South by Florida Avenue, on the 
North by Kenyon Street, on the East generally by the 
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west side of 11th Street, and on the West by the east 
side of 14th Street, northwest. The subdivision is 
sometimes referred to as “Columbia Heights” and on 
other occasions as “John Sherman’s Subdivision”. 

In each deed between 1881 and 1889 from John Sher¬ 
man to his immediate grantees, there were contained 
the following restrictive covenants: 

“Subject to the covenants that any building 
erected on said lot shall not be used for manu- 
facturing or mechanical purposes, nor shall spiri- 
Uious liquors he sold therein. Subject, also to the 
covenant that when a building is erected upon said 
lot it shall not be within thirty feet of the street 
line.” (Italics furnished.) 

There was no covenant against business uses gen¬ 
erally, the prohibition applying only to those which 
were manufacturing or mechanical. 

For a time after the creation of the subdivision it 
was developed chiefly for residential purposes. About 
twenty-five years ago, the east side of 14th Street (the 
west side is outside of the subdivision) began to change 
at some points from residential use to business use. 
Later, part of the west side of 11th Street changed 
from a residential to business use. At the time of the 
trial, by far the greater portion of the east side of 
14th Street was used for business, although there were 
still some properties used for residential purposes 
there. On the west side of 11th Street, at that time, a 
greater portion of the property was used for residen¬ 
tial purposes, though a substantial frontage had chang- 
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ed to business uses. The 14th Street frontage between 
Florida Avenue and Belmont Street is zoned for sec¬ 
ond commercial use, and between Belmont and Kenyon 
Streets the 14th Street frontage is zoned for first com¬ 
mercial use. Various types of business are conducted 
on the east side of 14th Street but NONE of them are 
what is known as a manufacturing or mechanical busi¬ 
ness or use. ALL of the balance of this extensive sub¬ 
division is still exclusively used for residential pur¬ 
poses. (R. 47.) The majority of the residential part 
of the subdivision is occupied by people who own and 
live in their own homes and none of the houses in 
the subdivision is run solely as a rooming house. (R. 
138-139.) A desirable class of people live in the sub¬ 
division. (R. 139.) Many people raising their families 
and who have sons or daughters in Central High 
School (within the subdivision) have endeavored to 
purchase a home within the subdivision; and, if liquor 
were sold therein, it would reduce the desirability of 
the property as a residence. (R. 45.) In addition to 
the Central High School, the Wilson Normal School is 
also located within the subdivision. When owners of 
the residences in the subdivision purchased their 
homes, they “gave consideration to and went over 
thoroughly the fact that there was a restriction in the 
title to the property against the sale of spirituous 
liquors and this formed a very definite part of the con¬ 
sideration # * •” (R. 45, 56-57.) 

The sale of liquor within the subdivision reduces the 
value of all of the residential properties for use as 
residences and homes (R. 57), and does not add value 
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to the commercial properties on 14th and 11th Streets 
because the rent scale for store space is the same 
whether occupied by a liquor, hardware or grocery bus¬ 
iness. (R. 83.) 

It was brought out at the hearing that the appellant, 
Smith, during prohibition times, had sold liquors for 
medicinal purposes only, on physicians’ prescriptions, 
at the drug store located at 2433-14th Street. Appel¬ 
lees had no knowledge of such sales. (R. 45, 57.) 

In the entire subdivision, the building restriction 
line covenant has only been violated to any extent at 
the boundary of the subdivision at a number of places 
along 14th Street and few places on 11th Street. 

When it became evident appellants intended to cause 
the first violation of the liquor covenant since the crea¬ 
tion of the subdivision, appellees protested and made 
objection before the District of Columbia Alcoholic 
Beverage Control Board at the time appellants first 
made applications for licenses. (R. 128.) When the 
Alcoholic Beverage Control Board ruled that the en¬ 
forcement of the liquor covenant was a matter for the 
courts (R. 128), letters were sent to appellants by 
appellees advising action would be taken if the coven¬ 
ants were violated. (R. 61 and 62.) All this was done 
before appellants had made any investments in their 
liquor businesses; and all such investments were made 
with actual and constructive knowledge of the cove¬ 
nant, and notice that it would be enforced. Notwith¬ 
standing, appellants continued with their efforts and 
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did commence selling spirituous liquors within the 
subdivision. Thereupon, appellees brought this suit 
to enjoin the violation of said covenant. 

II. Argument. 

A. There has been no change of use of property in 
the subdivision such as would cause the covenant to 
be no longer enforceable. 

The first, and the principal, contention made by ap¬ 
pellants is that, because there has been a change of use 
along the greater portion of the east side of 14th Street 
and a small portion of the west side of 11th Street, the 
subdivision is thereby so changed in character as to 
render the covenant against the sale of spirituous liq¬ 
uor no longer enforceable. They point to the change 
from residential to commercial use, and the increase 
in population and traffic at these parts of the subdivi¬ 
sion. 

In order to completely answer the foregoing con¬ 
tention, it is necessary to examine the covenants affect¬ 
ing the subdivision. Examination disclosed that: 

(1) There is first set up a building restriction line 
plan. (Buildings within thirty feet of the street line 
are prohibited.) 

(2) There is a building use plan. (Buildings for 
manufacturing or mechanical purposes are not per¬ 
mitted.) 
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(3) There is a liquor exclusion plan. (Spirituous 
liquors are not permitted to be sold in the subdivision.) 

The facts with respect to the building restriction 
line plan appear in the statement of the case at page 4. 

As to the building use plan, the covenant does not 
exclude all business uses, but only such business as 
constitute manufacturing or mechanical uses. There 
has been no violation of this covenant prohibiting a 
manufacturing or mechanical business. Before a busi¬ 
ness can be a manufacturing business, the manufactur¬ 
ing element must predominate; and, likewise, before 
a business can be a mechanical business, the mechani¬ 
cal element must predominate. The businesses con¬ 
ducted on 14th and 11th Streets such as grocery stores, 
drug stores, dry goods stores, beauty shops, gas sta¬ 
tions, laundry collection agencies, barber shops, etc. 
certainly are neither manufacturing or mechanical 
businesses. 

In the case of State v. Crounse, 181, N. W. 562, 
the defendant, The World Publishing Company, was 
charged with violating a statute prohibiting the em¬ 
ployment of women for more than nine hours a day 
in a manufacturing, mechanical or mercantile estab¬ 
lishment. The lower court held that a newspaper pub¬ 
lishing business was neither a manufacturing or me¬ 
chanical business and it was not contended by the 
prosecution that it was a mercantile establishment. 
The Supreme Court of Nebraska in affirming the deci¬ 
sion of the lower court said: 
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“The work which characterizes the business of 
publishing a newspaper is the gathering and dis¬ 
seminating of news, the furnishing to subscribers 
of various kinds of information, the carrying of 
advertisements, and the writing of editorials and 
articles on matters of public interest. Machinery 
and mechanical labor are indispensable, but are 
only incidental to the carrying on of the main 
purpose of the business. A newspaper is the 
product of intellectual effort, not of mechanical 
labor. That such business is not manufacturing 
is supported by the following decisions (many 
cases cited) * * *. 

“A newspaper publishing house not being then, 
a manufacturing establishment, can it be said to 
be a mechanical establishment within the purview 
of the law? 

“The definition of mechanical as given by Web¬ 
ster’s New International Dictionary is: 

‘(1) of, pertaining to, or concerned with man¬ 
ual labor; engaged in manual labor of the artisan 
class. 

* (2) of, pertaining to, or concerned with ma¬ 
chinery or mechanism; made or formed by a 
machine or with tools.’ 

“The statute is not directed specifically at me¬ 
chanical labor wherever the same may be per¬ 
formed but at all labor performed by women in 
those institutions only which are to be classed 
as mechanical establishments * * *. Almost all 
business establishments employ some mechanical 
element in their operations. The mere fact that 
machinery or mechanical appliances, or me¬ 
chanical or manual labor, is used, or found to be 
employed, does not necessarily characterize the 
establishment as a mechanical establishment. It 
seems to us that before the establishment can 
be said to be a mechanical establishment, the 
the mechanical element must predominate. In 
such operations as mining or in water works, 
where water is pumped and distributed to the 
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consumers or in laundries or repair shops the 
mechanical element clearly does predominate and 
the products of those enterprises can be readily 
said to be products of mechanical efforts. ” 

The laundries referred to mean laundries where 
the work of cleaning the clothes is done on the prem¬ 
ises, and not laundry agencies such as those in this 
case where laundry is left by the customers and call¬ 
ed for, the work being done elsewhere. 

See also the case of In re: The Capitol Publishing 
Company, 10 MacArthur (D. C.), 405. 

Coming next to the liquor exclusion plan, there 
were no violations of this covenant prior to the at- 
temps of appellants herein to violate the same since 
the laying out of the subdivision. 

While counsel for appellees have made an exten¬ 
sive search and analysis of restrictive covenant cases 
in other jurisdictions, there are three recent cases 
in this jurisdiction which between them treat of al¬ 
most every phase of the matter and which certainly 
cover the situation in this case. They are, Castle- 
man v. Avignone, 56 Appeals D. C. 256, Grady v. 
Garland, 67 Appeals D. C. 73, and Beers v. Packwood, 
62 W. L. E. 883. The composite rule laid down by 
these cases is that before a court will refuse to en¬ 
force a restrictive covenant like the one in this case 
it must be shown: 
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(1) That the covenant sought to be enforced has 
been waived or abandoned or that the parties seeking 
to enforce the same have acquiesced in its violation, or 

(2) That its enforcement would work a great hard¬ 
ship on those seeking its violation and at the same 
time be of no substantial benefit to those seeking its 
enforcement. 

1. There has been no Waiver or Abandonment of 
the Covenant nor have Appellees Acquiesced in its 
Violation. 

The fact that liquor was sold in the appellant 
Smith’s drug store during prohibition upon a phy¬ 
sician’s prescription and for medicinal purposes only 
does not affect the situation. 

In the first place, it is believed that the sale of 
liquor upon a physician’s prescription for medicinal 
purposes only is not within the prohibition of the 
covenant having in mind the purposes sought to be 
accomplished thereby. 

Secondly, and conclusively, before it can amount to 
a waiver of the covenant on the part of appellees, as 
contended, it must first be shown that appellees knew 
such sales were being made, for a waiver is the in¬ 
tentional relinquishment of a known right and the 
burden of proof is upon the party who relies upon 
the waiver. The evidence upon this point was that 
appellees did not have knowledge of such sales and 




10 


the lower court made a finding of fact to this effect. 
(R. 31.) 

A case directly in point and in harmony with other 
adjudications upon the matter is Panther Rubber Mfg. 
Co. v. Commissioners of Internal Revenue, 45 Fed. 
2nd, 314, decided November 20,1930, wherein the court 
in its opinion dealing directly with this point said at 
page 316: 

“ A waiver is the intentional relinquishment of 
a known right. Waiver implies knowledge and 
is not applicable to one who has acted without 
full knowledge of the facts. The party relying 
on waiver assumes the burden of proof as to 
the knowledge of the party making the waiver. 
* * *” St. Louis Lt. & P. Co. v. Edison Gen. El. 
Co., 64 Fed. 997; Hunter v. Baker Motor Co., 
225 Fed. 1006, 1013; Champion Spark Plug Co. 
v. Automobile Sundries Co., 273 Fed. 74, 79. 
“These principles are so well settled as to require 
no further citation of authorities.” 

In C. C. Mengal & Bros. Co. v. Handy Chocolate 
Co., 10 Fed (2nd) 293 the court in its opinion dealing 
directly with this point said at page 296: 

4 ‘Waiver is an intentional relinquishment of a 
known right. ,, 

The sole authority on the point of knowledge (Fos¬ 
ter v. Mansfield, etc., R. R. Co., 146 U. S. 88, 89) 
cited in appellant’s brief, appears on page 18 has no 
application to the case at bar, for in the Foster case 
it was shown that the foreclosure of the railroad, as 
to which plaintiff, a stockholder pleaded lack of knowl¬ 
edge “could not have taken place without actual as 
well as legal knowledge of the fact by its stockhold- 
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era”. The foregoing quotation appears in the opin¬ 
ion of the court almost immediately after the portion 
quoted in appellant’s brief and continuing with the 
opinion of the court from the point where appellants 
stopped quoting it reads as follows: 

“and the subject of such fraud is a railroad 
with whose ownership and management the public 
and certainly the stockholders, may be presumed 
to have some familiarity. The foreclosure of this 
road could not have taken place without the actual 
as well as legal knowledge of the fact by its 
stockholders, and if they believed they had any 
valuable interest to protect it was their duty to 
have informed themselves by an inspection of 
the records of the court in which the foreclosure 
was carried on, of what was being done and to 
have taken steps to protect themselves, if they 
had reason to believe their rights were being sac¬ 
rificed by the directors. If a person be ignorant 
of his interest in a certain transaction no negli¬ 
gence is imputable to him for failing to inform 
himself of his rights; but if he is aware of his in¬ 
terest and knows that proceedings are pending 
the result of which may be prejudicial to such 
interest he is bound to look into such proceedings 
so far as to see that no action is taken to his 
detriment.” 

The appellees in this case, knowing of the cove¬ 
nant against the sale of liquor within the subdivision 
had the right to assume it would be lived up to and 
not violated by anyone within the subdivision, and 
under such circumstances it is submitted that until 
appellees have knowledge of the fact that sales in 
violation of the covenant contained in the deeds are 
being made, that there can be no waiver on their part 
of any of their rights under said deeds. 
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2. The Second Part of the Rule has no Application 
in this Case. 


The second part of the rule has found application 
in that class of cases where the restrictive covenant 
sought to establish a residential subdivision by pro¬ 
hibiting all business or mercantile uses and where 
the whole character of the subdivision has changed 
in use from residential to business. In such a situa¬ 
tion, the court will refuse to enforce the residential 
covenant. The case of Beers v. Packwood, supra , is a 
case of this class. 

The doctrine found in that type of case has no ap¬ 
plication -where the covenant applies equally to either 
a business or residential use of the properties in the 
subdivision, or as stated in the authorities “the change 
of neighborhood from residential to commercial will 
not justify a court in refusing to enforce a restrictive 
covenant which applies to both residences and busi¬ 
nesses. ” In the case of Castleman v. Avignone, 56 
Appeals D. C. 256, the court in the dealing with the 
last mentioned proposition, and others pertinent to 
the case at bar, in its opinion in deciding the case said 
at page 257: 

“The next contention made by appellants is 
that the character and condition of the lands in¬ 
volved in the covenant of June 10, 1897, have 
been so changed as to make inequitable an en¬ 
forcement of the building line agreement. The 
record discloses that, when the restrictive agree¬ 
ment of June 10, 1897, was signed and recorded, 
the territory covered by it was vacant and un¬ 
improved. Eighteenth Street (N. W.), upon 
which it fronts, was 90 feet in width from lot line 
to lot line, with a roadway 50 feet in width and 
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20 feet allotted to sidewalk space on each side. 
There was at that time an electric trolley line 
operating on Eighteenth Street, (N. W.) in front 
of the premises in question, running from the 
dowmtown section to Chevy Chase. It does not 
appear from the record in this case just when 
the first buildings were erected upon the 525- 
foot strip, but it does appear that none were built 
until after the recording of the restrictive agree¬ 
ment, that all conformed with the building line 
fixed by the same, and that all the lots were im¬ 
proved by buildings prior to 1917; the ten houses, 
Nos. 2417 to 2435, being located on lots 90 to 
99, inclusive, having been built immediately af¬ 
ter October 8, 1904. It is said these buildings 
did not comply with the restrictive agreement, 
in that the line of the front walls thereof varied 
from 7 to 7.07 feet from the lot line. This was a 
substantial compliance, and is sufficient. Ewert- 
sen v. Gerstenberg, supra; Brigham v. Mulock, 
70 A. 185, 74 N. J. Eq. 287; Payson v. Burnham, 
6 N. E. 708, 141 Mass. 547. 

At the time the various buildings were erected 
on the property in question, they were planned and 
built as residences, and were for a time thereafter 
used as such. The record in this case is not very 
satisfactory as to the character of the changes 
that have occurred. It appears, however, that 
buildings built between the south side of the re¬ 
stricted area and Belmont Road have practically 
conformed with the restriction, while two build¬ 
ings on the north end, and at and near the inter¬ 
section of Eighteenth Street (N. W.) and Colum¬ 
bia Road, one of which is occupied by a drug store, 
have been built out to the lot line. Business has 
encroached to some extent upon this territory, 
which was once used exclusively for residences. 
The fronts of some of the buildings, have been 
remodeled, but just how extensively and when 
does not appear. In some cases grass plots occupy 
the reserved space in front of the buildings, while 
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in others the sidewalks have been widened and ex¬ 
tend to the front of the buildings. Business has 
generally increased in the neighborhood. Across 
the street from the restricted area the buildings 
are out to the lot line, and on the southwest cor¬ 
ner of Columbia Road and Eighteenth Street (N. 
W.) a large moving picture theater has been built 
and maintained. A double car track electric line 
extends along Eighteenth Street, and this street 
is the principal highway for traffic between the 
downtown and northwesterly parts of the city. 
Upon these facts, appellants argue it would be 
inequitable to longer enforce the restrictive agree¬ 
ment. 

The rule in such cases is well stated in Ewertsen 
v. Gerstenberg, supra, as follows: ‘Equity will not, 
as a rule, enforce a restriction, where, by the acts 
of the grantor who imposed it or of those who de¬ 
rived title under him, the property, and that in 
the vicinage, has so changed in its character and 
environment and in the uses to which it may be 
put as to make it unfit or unprofitable for use if 
the restriction be enforced, or where to grant the 
relief would be a great hardship on the owner and 
of no benefit to the complainant, or where the com¬ 
plainant has waived or abandoned the restruction, 
or, in short, it may be said that where, from all of 
the evidence, it appears that it -would be against 
equity to enforce the restriction by injunction, re¬ 
lief will be denied, and the party seeking its en¬ 
forcement will be left to whatever remedy he may 
have at law.’ To a like effect are the following 
cases: Roth v. Jung, 79 N. Y. S. 822, 79 App. 
Div. 1; Page v. Murray, 19 A. 11, 46 N. J. Eq. 325; 
Roper v. Williams, 1 Turn. & R. 18; Duke of Bed¬ 
ford v. Trustees, 2 Mylne & K. 552; Sayers v. 
Collyer, 24 Ch. Div. 180; Sharer v. Pantler, 105 
S. W. 668,127 Mo. App. 433; Trustees of Columbia 
College v. Lynch, supra. 

Examining the facts in the light of these au¬ 
thorities, we cannot conclude that the appellants 
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have brought themselves within the rule. It will 
first be observed that the restrictive agreement 
here does not, on its face, appear to be a covenant 
pertaining alone to residence properties. What 
was in the minds of the signers thereof can only be 
conjectured, and, if known, must yield to the 
language used by them. The agreement refers to 
‘the front of any building’ and the ‘front line of 
each and every house,’ apparently interchange¬ 
ably. This language is broad enough to include 
both business and residence properties, and for 
aught that appears in the instrument may have 
been so intended. One of the grantees of these 
original covenanters now insists upon his right 
to have this building line preserved for any and 
all purposes. We are unable to see, from anything 
that appears of record here, why he may not prop¬ 
erly do so, and invoke the aid of a court of equity 
to enforce his right. It has been well said: ‘The 
change in the use of the buildings on the street 
since the execution of the indenture does not affect 
the plaintiff’s right. The importance of the main¬ 
tenance of a building line may be as great when 
buildings are used for purposes of business as 
when they are occupied only as dwellings.’ Cod- 
man v. Bradley, 87 N. E. 591, 201 Mass. 361. 

In Zipp v. Barker, 57 N. Y. S. 569, 40 App. Div. 
1, the court, in commenting upon a somewhat 
similar situation, said: ‘We might assume that 
originally the covenant had relation to the condi¬ 
tion of the property at that time and that the co¬ 
parceners had no thought of its coming change; 
but it is difficult to see why the maintenance of the 
easement is not more essential to the value of the 
plaintiff’s property as business premises than it 
would be if it were used as a residence. ’ 

In support of their view of this matter, coun¬ 
sel for appellants cite Trustees of Columbia Col¬ 
lege v. Thacher, supra; McClure v. Leaycraft, 
supra; Amerman v. Deane, 30 N. E. 741,132 N. Y. 
355, 28 Am. St. Rep. 584; Roth v. Jung, supra; 
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Ewertsen v. Gerstenberg, supra; Jackson v. 
Stevenson, 31 N. E. 691,156 Mass. 496, 32 Am. St. 
Rep. 476; Deeves v. Constable, 84 N. Y. S. 592, 87 
App. Div. 352 and Batchelor v. Hinkle, supra. On 
examination of these authorities, it will be found 
that the covenant in each case expressly pertained 
to dwelling houses or residences, and that in each 
case the occupancy of the premises as dwellings 
had become impossible, because of changed con¬ 
ditions. ’’ 


a. The Covenant is of Substantial Benefit to Ap¬ 
pellees. 

There was direct testimony to this effect by ap¬ 
pellees (R. 45, 50, 53, 54, 57). 

| 

The great majority of the subdivision is occupied by 
people using their properties for residence purposes 
and raising their families. The covenant has the same 
value to them today that it had when made. It is said 
by appellants that because liquor can be purchased on 
the west side of 14th Street that the covenant has lost 
its value to appellees (appellants’ brief p. 9). This is 
no answer, because the day after the covenant was 
made liquor could be sold on the w*est side of 14th 
Street. Further, as said by the court in Grady v. Gar¬ 
land, supra , (colored restriction case) one of the prime 
purposes of the covenant was to create a barrier be¬ 
yond which that which is forbidden should not come. 
The same thing is true in this case. 

The fixing of boundaries excluding the sale of liquor 
is a relative matter, and the further it is kept from 
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the home, the better it will suit many owners. That 
liquor does have a bad influence generally and is not 
associated with the better things in life even when dis¬ 
pensed under the present laws was recognized by the 
law makers themselves when they provided it was 
not to be sold within a certain distance of churches, 
schools, etc. It should be constantly borne in mind that 
this is not a small subdivision of a few houses or of 
several blocks, but is, on the other hand, a gigantic one 
of 21 or more city blocks, larger than some whole 
towns or villages, and that while those at its edges may 
feel to some extent the influence of that occurring out¬ 
side its boundaries, the great majority within the sub¬ 
division, due to its size, are protected from outside 
influences. It will remain so provided safeguarding 
covenants are enforced. The appellants testified at the 
trial that they were then selling liquor on the east 
side of 14th Street in packages. If the covenant is not 
enforced, there will be nothing to stop “on-sale’* es¬ 
tablishments such as tap rooms, dance halls, and 
taverns, from coming into the subdivision. It is not 
only a question of what the appellants are now doing 
on the east side of 14th Street, but, as well, what they 
can do if the liquor covenant is not enforced. 

Certainly, it cannot reasonably be contended that 
the covenant is not without very substantial benefit 
to those seeking to enforce it. For this reason, alone, 
on the authority of the cases cited the covenant should 
be enforced. 

The latter part of the second half of the rule is that 
not only must the covenant be of no substantial bene- 
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fit to appellees, but it must also impose great hardship 
on appellants before its enforcement will be refused. 

b. The Enforcement of the Covenant is not a Hard¬ 
ship upon Appellants. 

The owners can use their properties for all 
business purposes excepting those that are manu¬ 
facturing or mechanical. The owners may rent their 
properties for business purposes and their own expert 
witness testified that the rent scale would be the same 
whether the properties were rented for “a hardware 
business, grocery business, as well as a liquor business. 
The amount of rent that one would pay for any given 
number of square feet of store space is approximately 
the same for either type of store occupancy (R. 83).” 

The tenants can sell or transfer to another place 
the stock of liquors they have on hand. Their licenses 
can be transferred or sold. Barney Goldstein, one 
of the appellants, testified “these licenses have a gen¬ 
erally recognized sale value which runs about $5,000 or 
$6,000 just for the licenses themselves. I have know n 
them to sell as high as $10,000. I have known of cases 
where licenses without a stock of liquor have been sold 
alone (R. 123).” 

In connection with the foregoing as to both owners 
and tenants it is appropriate to consider the condi¬ 
tions under which they went into business. 

Each had notice that the sale of liquor was not per¬ 
mitted before they started, first, by reason of the cov- 
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enants of the deeds, second because of the protests of 
appellees and others before the Alcohol Beverage Con¬ 
trol Board when appellants first made application 
for their licenses and, third, by reason of the regis¬ 
tered letters written by counsel for appellees to the 
defendants (R. 61). Nevertheless, appellants went 
ahead, with their plan to sell spirituous liquor, some 
of them even after suit was filed. A number attempt¬ 
ed to protect themselves by contract, by having money 
placed in escrow which was to be paid to one party, 
if the suit to enforce the covenant was successful, 
and to another party if unsuccessful (R. 120 & 121). 

They also knew that the liquor covenant in this sub¬ 
division had never been violated. 

They now come into court and say it would be in¬ 
equitable to enforce the covenant because of their in¬ 
vestments and expenditures, etc., when, as a matter 
of fact, they Knew of the covenant and that it would 
be enforced before any investments or expenditures 
weie made—but nevertheless, decided deliberately to 
breach the same and take their chances. Certainly 
there is nothing inequitable in enforcing the covenant 
in such a situation. 

From the foregoing it is clear that the latter part 
of the second half of the rule is not present in this 
case and that there will be no great hardship on ap¬ 
pellants by the enforcement of the covenant and for 
this reason alone the covenant should be enforced. 
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B. The covenant should not be declared unenforce¬ 
able on the east side of 14th Street and the west side 
of 11th Street. 

Appellants in their brief urge that the liquor 
covenant be declared unenforceable on the east side 
of 14th Street, the west side of 11th Street, and en¬ 
forceable and effective in other parts of the subdivi¬ 
sion (B. 13 and 14). Counsel have examined the cases 
cited in support of this contention and it appears 
therefrom that a restrictive covenant is refused en¬ 
forcement in part of a subdivision only in those cases 
where the very covenant sought to be enforced has 
been violated in said parts of the subdivision. The 
reasoning behind such decisions is that as to those 
parts of the subdivision the covenant has been waived 
or abandoned and should therefore no longer be held 
enforceable. This rule could have no application in 
the case at bar for there were no violations of th^ 
liquor covenant plan in this subdivision prior to the 
attempts of appellants in this suit so that there could 
be no waiver or abandonment. 

In addition, in the third local case, Grady v. Gar¬ 
land, supra, it was held that one of the principal pur¬ 
poses of a restrictive covenant is to create a barrier or 
dividing line beyond which that which was restricted 
should not come. The fact that liquor can be pur¬ 
chased on the west side of 14th Street does not affect 
the situation for as stated by the court in its opinion, 
the 11 restriction is for the protection of the property to 
which it applies and is not affected by similar condi- 
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tions which may arise in adjoining property.” In that 
case a suit was filed to remove a colored restriction 
covenant which affected a group of eight houses. The 
suit was brought on behalf of six of the eight owners 
whose properties fronted on First St. and opposed by 
the two owners whose properties fronted on F Street 
but abutted in the rear the properties of the plaintiffs. 
It was alleged that colored had gotten into and were 
occupying the properties on the other side of First 
Street opposite the properties of plaintiffs and had 
generally gotten into the territory immediately west of 
the eight properties in question. It was also alleged 
that plaintiffs’ properties had been damaged thereby 
and that it could not result in damage to the defend¬ 
ants to have the covenant removed. The court in its 
opinion in deciding the case said at page 75: 

“The properties of the defendants, Lots 103 and 
104, extend along the rear of Lots 97 and 102, 
inclusive, for the entire combined width of the 
last mentioned lots. Defendants insist that the 
value of their properties for the purposes which 
induced their purchase, i. <?., their personal use 
and enjoyment, would be seriously impaired as a 
result of the occupancy of plaintiff’s properties by 
colored residents. And we cannot say that their 
contention is unreasonable. This is not a case 
where the restricted properties are rendered use¬ 
less for the purpose for which restricted because 
of the invasion of business, but a case where a 
number of the owners of the restricted properties 
are attempting to impose upon others within the 
restricted area a change in the racial character of 
the residents, the very thing which the covenant 
prohibits. 

“The question here presented is whether or not 
the restrictive covenant should be enforced, if its 
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enforcement would result in hardship to the plain¬ 
tiffs without benefiting the defendants; or whether 
it should be enforced if it appears that such a 
change in the character of the neighborhood has 
occurred as to defeat the object and purpose of the 
covenant. 

“This is not a case where the matters complain¬ 
ed of are foreign to the grounds upon which the 
restriction is based. It might be that under such 
circumstances surrounding conditions would be 
sufficient to justify the removal of the restriction, 
but the restriction here is against the disposal of 
the property in question to colored people, and the 
complaint now is that colored people are living 
in the adjoining neighborhood, to the damage of 
these complainants. The restriction is for the pro¬ 
tection of the property to which it applies, and is 
not affected by similar conditions which may arise 
in adjoining property. Castleman v. Avignone, 56 
App. D. C. 253, 12 Fed. (2nd) 326. The ob¬ 
ject of the restriction here was to prevent the in¬ 
vasion of the restricted property by colored peo¬ 
ple , not the invasion of property surrounding it. 

4 4 If the facts here alleged were sufficient in 
equity to justify the setting aside of the covenant 
of restriction, all that would be necessary to de¬ 
feat such a covenant would be the settlement of a 
few colored families in the immediate vicinity of 
the restricted area. In Kenealy v. Chevy Chase 
Land Co., 63 App. D. C. 327, 329, 62 Wash. Law 
Rep. 626, where the court was considering a re¬ 
striction against the use of property for business 
purposes or for apartments, the court said: Evi¬ 
dence was offered by appellants that the removal 
of the restrictions would enhance five-fold the 
value of their holdings in 38 over 3. As the court 
observed in Smith v. Lynch, 233 Mich. 6, 206 N. W. 
362, 363, if the restrictions must give way for 
such a reason, 4 then all that will be necessary in 
the future to destroy any subdivision will be for 
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speculators and others interested to surround it 
with business places/ It is apparent that the en¬ 
hancement in value of appellants’ holdings would 
be at the expense of all those who bought their 
homes in reliance upon the general plan or scheme. 

“A mere glance at the present situation demon¬ 
strates the protection which the restriction is to 
the defendants Murgia and Garland. It furnishes 
a complete barrier against the eastward move¬ 
ment of colored population into the restricted 
area—a dividing line. In such circumstances a 
court of equity will not, under the meager aver¬ 
ments of this bill, strike down the restrictions as 
to the property of the plaintiffs, when it will in¬ 
jure or be destructive of the value of the defend¬ 
ants’ property, and where they are both included 
in the same restriction. Cuneo v. Chicago Title & 
Trust Co., 337 Ill. 589,169 N. E. 760, 764.” 

C. Miscellaneous Assignments of Error. 

It is claimed that the Court refused to permit ap¬ 
pellants to interrogate the appellee, Boteler, as to his 
knowledge of sales of liquor during the prohibition 
era in drug stores on either side of 14th Street and 
that this was error (Assignments 4, 5 & 6). 


As to the one drug store urithin the subdivision 
where liquor was sold on prescription for medicinal 
purposes only during prohibition, the witness was 
asked directly as to his knowledge thereof and replied, 
“From 1920 until the end of the prohibition era, I 
had no personal knowledge of the sale of liquor for 
medicinal purposes in the drug store at the southwest 
corner of 14th and Clifton Streets, N. W.” (R. 45). 
“At no time during prohibition did I ever see any 
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sign in the drug store at 14th and Clifton Streets, in¬ 
dicating that liquor or spirituous liquors were on sale’’ 
(R. 55). In addition, this witness was further ex¬ 
amined at length with respect to his knowledge (R. 56, 
140, and 141). 

As to any drug stores on the west side of 14tli 

Street thev would be outside of the subdivision and 
•> 

whether he knew, or did not know, about such sales 
of liquor on prescriptions for medicinal purposes dur¬ 
ing prohibition could in no way affect or constitute a 
waiver of the liquor covenant pertaining to property 
within the subdivision. 

Appellants also claim error because they were not 
permitted to show that outside of the subdivision but 
near its edge and also at a few places within the sub¬ 
division colored residents resided. There is no color¬ 
ed restrictive covenant involved in any manner in 
this case. Assuming that some colored residents live 
in the subdivision, there is no sound reason why it is 
not just as important to keep liquor out as it was be¬ 
fore and in fact it might even be more important. 

D. The words “spirituous liquors” as used in the 
covenant included wine and beer. 

Three of the appellants, Garoufes, O’Donoghue, and 
Little Tavern Inc., challenged the finding of the Court 
below that the words “spirituous liquors"’ as used in 
the covemnt included wines and beer. Their tech¬ 
nical contention is that spirituous liquors include only 
those that are distilled and that therefore those intoxi- 
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eating liquors produced by fermentation are not in¬ 
cluded. This refinement, it is submitted, loses sight of 
the object to be accomplished by the covenant. 

The authority relied on for their position is the case 
of Sarlls v. United States, 152 U. S. 570, wherein it -was 
decided that lager beer did not come within a criminal 
statute prohibiting the sale of “spirituous liquor and 
wine”. It is to be noted that the wording of the statute 
in the Sarlls case is different than the words in the 
covenant now under consideration. This is particular¬ 
ly significant inasmuch as the court in that case said 
that if the wording of the statute had prohibited the 
sale of “spirituous liquors” instead of “spirituous 
liquors and wines” it could then with plausibility have 
been contended that it was the intention of the legisla¬ 
ture to exclude all intoxicating drinks; but that where, 
in addition to “spirituous liquors”, the word “vines” 
had been used, then, by inference, beer, ale, and other 
such drinks were excluded. The court in dealing di¬ 
rectly with this point, and referring to a statute in a 
North Carolina case which prohibited the sale of 
“spirituous liquors”, said at page : 

“There is a difference, overlooked by the court 
below between the language of the North Carolina 
statute and of Section 2139 in that the former uses 
only the words ‘spirituous liquors’ but in the 
latter the w r ords are ‘spirituous liquors and wines’. 

“That by the term ‘spirituous liquors’ used 
alone in the statute, it may with some plausibility 
be contended the legislature meant to signify all 
intoxicating drinks. But the case is made dif¬ 
ferent when ‘wines’ are added to the articles pro¬ 
hibited. In that case it is evident that the legis¬ 
lature did not think that all intoxicating drinks 
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were included in the terms ‘spirituous liquors’ 
or they would not have named ‘wines’. Under the 
construction put by the court below on the words 
‘spirituous liquors’ as including all liquors that 
are intoxicating and hence as including lager beer, 
the word ‘wines’ is useless in the statute.” 


The words employed in the covenant in the case at 
bar are “spirituous liquors”. It is submitted that the 
intent and purpose of this part of the covenant was to 
prevent the sale of all intoxicating liquors within the 
subdivision, whether such intoxicants be distilled or 
fermented. 

That the words “spirituous liquors” included beer 
and other intoxicating drinks at and prior to the time 
of the creation of this covenant is shown by the case 
of Nevin vs. Ladue, 3 Denio (N. Y.) 43, wherein the 
court held that beer and ale were “spirituous liquors” 
within the meaning of a statute prohibiting their sale. 
The Court referred in its opinion to the fact that Web¬ 
ster in his dictionary had defined it as such. At page 
the Court said: 

“Beer is defined by Webster to be a spirituous 
liquor made from any farinaceous grain, but gen¬ 
erally from barley, which is first malted and 
ground, and its fermentable substance extracted 
by hot water. This extract or infusion is evapo¬ 
rated by boiling in cauldrons and hops or some 
other plant of an agreeable bitterness added. The 
liquor is then suffered to ferment in vats.” 

If Webster defined beer as being a spirituous liquor 
prior to that time, it is not reasonable to suppose that 
the makers of this covenant, when they used those 


27 


words, particularly having in mind the purpose to be 
accomplished, intended to exclude all intoxicating 
drinks ? 


In the case of United States vs. Ellis, 51 Fed. 808, 
the court held that lager beer w T as included within the 
terms “spirituous liquors”. In arriving at this con¬ 
clusion the court considered at length the purposes 
sought to be carried out by the statute, and the inten¬ 
tion of the legislature in enacting the same, stating at 
page 816: 

“It was obviously the purpose of this statute 
to keep out of the Indian country the liquors which 
would cause intoxication in that country * # *. 
We are to interpret or construe the statute by 
that rule of interpretation or construction which 
vrould enable us to effectuate the purposes of 
those who passed the law.” 

The Supreme Court of North Carolina in the case 
of State v. Giersch, 4 North Carolina 193 (this being 
the North Carolina case referred to in Sarlls v. U. S., 
supra), held that wine and beer were included within 
the w’ords “spirituous liquors” in a statute prohibit¬ 
ing their sale. The Court in its opinion after stating 
that the obvious intent of the statute was to prevent 
intoxication and drunkenness and in holding that 
wine and beer are “spirituous liquors” said: 

“The term ‘spirit’ or ‘spirits’ has a general 
meaning as applied to fluids, mostly of a lighter 
character than ordinary water obtained but not 
produced by distillation, but as applied particular¬ 
ly to liquors they signify the essence, the extract, 
the purest solution, the highly rectified spirit, the 
pure alcohol contained in them. The spirit of 
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liquor is really the alcohol in them. It is this 
characteristic, this essential element, that makes 
them spirituous—that gives to all liquors of what¬ 
ever kind their intoxicating quality and effect. 
Alcohol, this essential element, in all spirituous 
liquors is a limpid colorless fluid * * *. It has 
but one source, the fermentation of sugar and 
saccharine matter. It comes through fermenta¬ 
tion of substances that contain sugar proper, or 
that contain starch which may be turned into 
sugar. All substances that contain either sugar 
or starch or both will produce it by fermentation. 
It is a mistake to suppose, as many persons do, 
that it is really produced by distillation. It is 
produced only by fermentation . and the process 
of distillation simply serves to separate the spirit 
—the alcohol—from the mixture whatever it may 
be in which it exists * * *. ‘Spirituous’ means 
containing, partaking of spirit; having the refined, 
strong, ardent quality of alcohol in greater or less 
degree. Hence, ‘spirituous liquors’ implies such 
liquors as above defined—as contain alcohol and 
do have spirit—no matter by what particular name 
they are known or in what liquid form or combina¬ 
tion they may appear. Hence, also distilled liquors 
fermented and vineous liquors are alike ‘spiritu¬ 
ous liquors’.” 


The cases relied on by appellants in connection with 
this point all have to do with criminal prosecutions 
under criminal statutes and the rule of construction, 
of course, in such cases is of the strictest. Tn this case 
the language of a restrictive covenant is to be con¬ 
strued. and it is submitted that the true and correct 
rule in such a case is to endeavor to ascertain the 
intent thereof and the object to be accomplished there¬ 
by which it is submitted in this case is the prohibition 
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of the sale of intoxicating liquors within the bounds 
of the subdivision. 


III. Conclusion. 

It is respectfully submitted (1) that there has been 
no change of use of property in the subdivision such 
as to render the covenant unenforceable in any part of 
the subdivision; and (2) that the words “spirituous 
liquors” as used in the covenant included wine and 
beer. 

Respectfully submitted, 


JAMES C. WILKES, 
JAMES E. ARTIS, 
Attorneys for Appellees. 



